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Maladministration is a big problem for bureaucratic reform in Indonesia. This 
problem has been increasing along with the implementation of local autonomy in 
which local governments can do most of the government's affairs to provide public 
services by their initiatives. In addition, the discretionary power of government 
officials contributed to the many cases of maladministration in the regions. 
Ombudsman system comes as an alternative dispute resolution to overcome this 
maladministration. This thesis examines how the Ombudsman can settle the 
problem of maladministration and achieve good governance.  
 
Through the statute and case approach, I will analyze the process of establishing 
and transforming the Ombudsman system in Indonesia and clarify the overlapping 
issue between the Administrative Court and the Ombudsman system. In addition, I 
will describe how the Ombudsman system works and identify the benefits and 
challenges of the Ombudsman system in terms of advancing the public services of 
local government.  
 
The study reveals that the Ombudsman system in Indonesia experienced a 
transformation of the status from the commission to the state institution. Although 
this process has strengthened the position and the oversight function of the 
Ombudsman, it is still necessary to improve its position by way of providing for the 
Ombudsman system in the text of the constitution. In overseeing government action, 
the Administrative Court and the Ombudsman system have similarities and 
differences. Both Administrative Court and Ombudsman system aim to resolve the 
problems of maladministration and provide access to justice. The differences 
between the Administrative Court and Ombudsman system lie in 1) the authority; 
2) the way to resolve the case; 3) the legal effect of the dispute resolution process; 
and 4) the implementation of the examination result. To enhance the quality of 
public services of local government, the Indonesian Ombudsman has benefits and 
challenges. The benefits of Indonesian Ombudsman include buttressed status of 
Ombudsman system in Indonesia legal system, the establishment of the National 
Ombudsman's representative offices in the regions, the improvement of the 
National Ombudsman's authority, and the support from other statutes. The 
challenges of Indonesian Ombudsman include lack of human resources, poor law 
enforcement, low government awareness to carry out Ombudsman order, 
discretionary power that makes the government more powerful, and overlapping 
the function and jurisdiction of the National Ombudsman and the local Ombudsman 
in the region. 
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The government of Indonesia had a lot of problems, one of which is a problem 
of corruption. The government did a major bureaucratic reform in 1998, but the 
problem still remains, and actually has been increasing along with the 
implementation of local autonomy in which local governments can do most of the 
national government's affairs to provide public services by their initiatives. Many 
government officials including the police, prosecutors, legislators, and members of 
the judiciary were found to be corrupt, colluding with nefarious parties, and 
practicing nepotism. Despite reforms and leadership changes, corruption has not 
been entirely resolved. In the International Corruption Index 2016, 1  the 
Transparency International noted that Indonesia had ranked 90th out of 176 
countries in the world. Regionally in Southeast Asia, Indonesia performed worse 
than Malaysia and Brunei. Malaysia was ranked 55th and Brunei was ranked 41st. 
The fact that Indonesia was outranked by two notoriously corrupt countries shows 
that there is still a seriously high level of public corruption. 
                                                
1 Transparency International, International Corruption Index 2016, Published on January 25, 2017 
	 2	
While corruption leads to financial loss for a country as well as the reputation for 
violating social and economic rights, it is not the main subject of this study because 
the corruption itself is just the impact of the poor system of the government. Many 
factors contribute to corruption, such as political interests, economic needs, social 
environment, or weakness of law enforcement. However, corruption is primarily 
caused by maladministration or bureau-pathology in the government system. The 
concept of maladministration is explained by Gerald Caiden, a leading expert in 
public policy; in his article, he said: 
Maladministration and bureau-pathology, in turn, open the door to corruption. 
Where rewards are tempting and chances of being caught are slim, ambition and 
greed overcome moral scruples. As corruption becomes a tolerated and accepted 
way of life, it erodes culture, laws, and systems, which remain as a shell, covering 
up illicit transactions and the persistence of maladministration and bureau-
pathology.2 
 
The reform in 1998 mandated change based on the democratic governance and the 
rule of law in the government system. This reform aimed to make the government 
embrace the idea of the rule of law and to foster the idea that quality public 
service is the citizens’ right, as mentioned in Article 34 (3) of the Constitution of 
1945. This provision explains that the state is responsible for providing the public 
with adequate services and facilities.3  Therefore, denial of delivering public 
service to the people is unconstitutional. 
 
                                                
2 Gerald E. Caiden, “What Really is Public Maladministration?” Public Administration Review 51:6, 
1991, p. 486–493, Caiden, G. and Caiden, N., “Administrative Corruption” Public Administration 
Review 37:3, 1977, p. 300–309, Klitgaard, R., Addressing Corruption Together Organization for 
Economic Cooperation and Development, Paris, 2014, see Gerald E. Caiden, Maladministration 
Revisited, op. cit., p. 4 
3 Article 34 (3) of the Indonesian Constitution states that the state has to provide a sufficient 
medical and public service facilities. 
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During the 1998 reform, the Indonesian government introduced the idea of freedom 
of the press, released political prisoners, granted licenses for new political parties 
and trade unions, and limited the presidential term to two periods, that is 10 years, 
as well as decentralized the power to the local governments. The implementation 
of a local autonomy system was a significant policy adopted by the government 
after the 1998 reform. The government enacted Act No. 22 of 1999 on the Local 
Government.4 One of the main purposes of this Act was to improve the quality of 
public service. To realize this purpose, the Act provided the local governments with 
broad authority to deliver public services to its citizens. Through the process of 
decentralization, most government affairs were transferred to the local governments. 
Then, by this authority, the local governments were able to optimally serve the 
people in their respective regions in accordance with their needs.5 However, it has 
been difficult for local governments to establish good public systems in their 
regions as they lack experience in providing public services for the people. As a 
result, many of the local governments failed to properly provide public services for 
their citizens. 
 
Along with lack of experience, such failure to provide public services can be 
attributed to the maladministration or bureau-pathology in the region.6 Gerald E. 
Caiden states that: 
                                                
4  Local autonomy was imposed in Indonesia through Act No. 22 of 1999 on the Local 
Government. Furthermore, this Act has been changed in several times, the last time by Act No. 
9 of 2015 on the Second Amendment of the Local Government Act. 
5 Local government, according to the Local Government Act, is granted almost all authority related 
to public administration except for five areas which are the authority of the central government, 
namely the field of foreign policy, defense, judiciary, fiscal and monetary, and religion. 
6 Bureau-pathology is a term used in the study of public administration, and it means various 
diseases that infect on the bureaucratic body and cause malfunction in the bureaucratic system, see 
Agus Dwiyanto, Mengembalikan Kepercayaan Publik Melalui Reformasi Birokrasi (Restoring 
public trust through bureaucratic reform), PT Gramedia Pustaka Utama, Jakarta, 2011, p. 59. 
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Maladministration is a dysfunctional systemic performance that can be corrected. 
Bureau-pathology refers to all the maladies that afflict complex organizations 
through imperfect operations. Corruption is the deliberate and knowing 
obstruction of performance that rewards its participants while leaving its victims 
aggrieved and inadequately compensated.7 
 
In general, maladministration is defined as a behavior or act against the law and 
ethics in the process of delivering public services. These behaviors or acts include 
protraction of business, abuses of authority, failure of providing services, deviation 
from formal proceedings, demands for money, discrimination, taking sides, and 
conflicts of interest.8 Phillipus M. Hadjon dan Tatiek Sri Djatmiati stated that these 
acts of corruption occur specifically in the context of state financial losses caused 
by maladministration in the use of authority. Also, the abuse of power is an example 
of maladministration. This abuse of power often happens in the public service 
delivery.9 
 
Distributing power to the local autonomous systems aimed to improve the quality 
of public service. Yet, granting power to local governments contributed to abuse of 
power on the local level. In his adage, Lord Acton (1834–1902) said, “power tends 
to corrupt, and absolute power corrupts absolutely.”10 Maladministration is an entry 
point to corruption and a severe challenge to the bureaucratic reform of Indonesia. 
Presently, the Government of Indonesia is focusing on the development of a public 
                                                
7 Gerald E. Caiden, Maladministration Revisited, draft article at the 75th Annual Conference of the 
American Society of Public Administration, Seattle, Washington, on 18 March, 2016, completed 
during August 2016, p. 3 
8  Hendra Nurtjahjo, et al., Memahami Maladministrasi (Understanding Maladministration), 
Ombudsman of Republic of Indonesia, 2013, p. 4, Budhi Masthuri, Mengenal Ombudsman 
Indonesia (Understanding Indonesian Ombudsman), Pradnya Paramitha, Jakarta, 2005, p. 43 
9 Philipus M. Hadjon dan Tatiek Sri Djatmiati, Hukum Administrasi dan Tindak Pidana Korupsi 
(Administrative Law and Corruption), Gadjah Mada University Press, 2011, p. 6 
10 Bowman, J. & West, J. J, Lord Acton and Employment Doctrines: Absolute Power and the 
Spread of At-Will Employment, Journal of Business Ethics, Springer 2007, 74:119–130, DOI 
10.1007/s10551-006-9224-0, accessed on December 10, 2017 
	 5	
welfare system. However, simultaneously, the government should overcome the 
problem of maladministration in the process of bureaucratic reform. 
 
The Indonesian government has an internal oversight system to deal with the 
maladministration. But because this system has not been effective, it has not gained 
public trust. Poor bureaucracy and a lack of a supervisory system consequently led 
to maladministration and even corruption. It has been difficult for the government 
to prevent maladministration because the government is not only one actor of the 
problem. Sometimes, ordinary citizens are also beneficiary from the 
maladministration.  For instance, administrative process take longer time and is 
even burdensome to people. And some cunning government officials take some 
money from the people to make the process short and easy. The involvement of all 
parties in the problem of maladministration has hampered the process of 
bureaucratic reform in Indonesia. 
 
In addition, giving the local systems more autonomy has had a significant impact 
on the change of government paradigm. Today, the local governments are more 
powerful. They have discretionary power in the specific areas of their business, 
which means that every government official can decide or act by its own initiative. 
With this discretionary power, they could abuse their power by making impartial 
decisions. 
 
The fact that various cases of maladministration and even corruption happened in 
the regions is indicative of local governments abusing their power. In fact, the local 
governments often rank first among the various state institutions in many cases of 
maladministration reported by the public of Indonesia. In 2014, the number of 
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incoming complaints of maladministration was 6,678, and 43.7% of the charges 
were complaints against local governments. In 2015, out of a total of 6,859 
complaints, 41.59% or 2,853 were charges filed to local governments, and in 2016 
there were 9,030 complaints, and 40% or 3,612 complaints were addressed to local 
governments.11 The fact that much maladministration occurred in the local regions 
indicates weakness in implementing the governmental reforms of granting more 
local autonomy and its supervisory system. The system of local autonomy has not 
been improving the quality of public service as expected. And the supervisory 
systems run by the government and non-government organizations have not been 
working well, either. This is due to the fact that the supervisory system run by the 
local government agency has no independence from the local government. Besides, 
the non-government organizations have no influence on the local government. 
 
To realize the bureaucratic reform, the Government of Indonesia issued Act No. 28 
of 1999 on the State Administrators Clean and Free of Corruption, Collusion, and 
Nepotism,12 which provides that the state administrators should uphold the general 
principles of state administration. The general principles are legal certainty, orderly 
state governance, public interest, disclosure, proportionality, professionalism, and 
accountability. In addition, this Act contains provisions dealing with legal 
enforcement against corruption, collusion, and nepotism by state administrators. 
 
Moreover, Act No. 28 of 1999 gives the public the right to participate in the process 
of state administration. To realize a state administration that is free from corruption, 
                                                
11 See the Annual Report of Ombudsman of Republic of Indonesia in 2014–2016. 
12 Available at https://issuu.com/ethics360/docs/indonesia_-_law_28_of_1999_on_state, accessed 
on October 10, 2017 
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collusion, and nepotism, the Government of Indonesia empowered the people to 
conduct a social control. The Act also provided the establishment of an Inspection 
Commission13 that is authorized to calculate a public official’s assets before, during, 
and after their service, and to request information from former public officials, 
family, colleagues, as well as from the businesspeople with whom the official 
worked.  
 
The effort of the Indonesian government, after the 1998 reform, to change the 
bureaucratic system was not only done by issuing regulations but also by 
developing new law enforcement commissions; they are the Inspection 
Commission, Public Information Commission, Judicial Commission, and other 
commissions in every state institution. However, these commissions have not been 
able to change the environment because of a lack of transparency and accountability. 
They do not publicize any reports or information, and so, the public is unaware 
about how the commissions function. Besides, these commissions are not focusing 
on the maladministration as the main subject of bureaucratic reform. They just focus 
on their respective agency and only care about how to help their members do the 
right things and keep them on the right track. The people are so difficult to access 
the information of the problem they face. As such, the government needs to 
introduce a system dedicated to focusing on the issue of maladministration, 
reminding the government of the rule of law and providing the legal protection for 
the people. 
 
                                                
13 See Article 10 of Act No. 28 of 1999 on the State Administrators Clean and Free of Corruption, 
Collusion, and Nepotism 
	 8	
Introduction of the Ombudsman system in 2000 showed the desire of the 
Government of Indonesia to reform the bureaucracy and to realize good 
governance. The Ombudsman exists to ensure that the delivery of public services 
is free from maladministration. As granting autonomous power to the regions has 
caused many cases of maladministration, this oversight system was expected to 
ensure that there is no abuse of power on the regional level. 
 
The idea of Ombudsman in the Indonesian legal system aims to oversee 
government action and to protect the rights of the people. Similar to the 
Ombudsman system in many countries, the Indonesian Ombudsman fosters good 
governance by reminding the government of the idea of the rule of law and thereby 
protecting the rights of the people. However, many people doubted the 
effectiveness of the Ombudsman system in Indonesia. In the era of local autonomy, 
implementing an Ombudsman system would be difficult due to the heterogeneity 
of the regions. The problem is how to fit the Ombudsman system for all regions 
that have different characters. 
 
In terms of overseeing government action, the Ombudsman system is quite similar 
to the Administrative Court. This court is the special court that has the function to 
resolve maladministration cases. The people can file a lawsuit when they are not 
satisfied with a decision of the government. The settlement of the cases by the 
Administrative Court is legally binding, but it is time-consuming and expensive to 




Moreover, as most of the government affairs have been transferred to the local 
governments, the Ombudsman of Indonesia is expected to oversee Local 
Government Action and prevent maladministration. In addition, the Ombudsman 
of Indonesia is similar to a magistrate of influence that its legal product is just 
morally binding.14 So the effectiveness of the Ombudsman system is a problem 
when confronting the local government. 
 
1.2. Outline of the Thesis 
 
As an effort to realize bureaucratic reform, this study aims to analyze the 
transformation process of the Ombudsman system in Indonesia. Furthermore, I will 
clarify the problem of overlapping functions of the Ombudsman system and the 
Administrative Court. Also, I will describe the implementation of the Ombudsman 
system in the settlement of maladministration issues and identify the benefits and 
challenges of the Ombudsman system in advancing the quality of public services 
provided by the local governments. Promoting good governance in the autonomous 
era is essential. To achieve these goals, the study will answer the following 
questions: 
1. How did the transformation process of the Ombudsman system in Indonesia 
unfold? 
2. What are the differences between the Administrative Court and 
Ombudsman system in supervising government action? 
                                                
14  Teten Masduki, Ombudsman Daerah Dan Pemberdayaannya (Local Ombudsman and Its 
Empowerment), presented in the Seminar on the establishment of local Ombudsman in Yogyakarta, 
PUSHAM UII with Partnership for Governance Reform in Indonesia, Yogyakarta, October 23, 2003, 




3. How effective is the implementation of the Ombudsman system in the 
settlement of maladministration? 
4. What are the benefits and challenges of the Ombudsman system in 
advancing quality of public services from the local government? 
 
This thesis is divided into seven chapters. Chapter One introduces the background 
of the research and explains the pertinence of this research. Chapter Two explains 
the basic notion of the Ombudsman system in general. In Chapter Three, I present 
the process of transforming the idea of the Ombudsman system in the Indonesian 
legal system. Chapter Four discusses the comparison between the Administrative 
Court and Ombudsman system in supervising government action. In Chapter Five, 
I present the implementation of the Ombudsman system in the settlement of 
maladministration. In Chapter Six, I discuss the benefits and challenges of the 
Ombudsman system in improving the quality of public services provided by the 
local government, and Chapter Seven provides the conclusion of this study and 
ideas for future research. 
1.3. Research Methods 
 
This research is a “normative legal research,” namely research based on the study 
of positive law and all the rules of law that are conceptualized as rules or norms 
that become the guidelines of human behavior. Normative legal research is used to 
explore the law, the principle of law, and the legal doctrines involved in resolving 
current issues.15 To analyze the questions this thesis poses, I use a statute and case 
                                                
15 Peter Mahmud Marzuki, Penelitian Hukum (The Legal Research), Kencana Prenada Media Group, 
Jakarta, 2010, p. 35 
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approach. The study utilizes secondary data as a primary source supported by 
primary data. The primary data of this research is obtained by reviewing legal 
resources and literature, some documents related to the Ombudsman, and online 
research. Then, the data are analyzed qualitatively to describe the content of the 











































2.1. Definition of Ombudsman 
 
The word “Ombudsman” comes from the ancient Swedish language “umbuðsmann” 
meaning “representation.” 16  In the Columbia Encyclopedia, 17  Ombudsman is 
defined as a government agency serving as an intermediary between citizens and 
the government bureaucracy. The term “Ombudsman” implies an autonomous 
authority delegated to receive, examine, and address a complaint about injustice in 
the administration. The Ombudsman is typically independent, unprejudiced, and 
available. An Ombudsman works on behalf of the public and usually has the 
authority to perform investigations on its own initiative.18 Initially, this institution 
is independent of the executive power and the members of the Ombudsman are 
selected by the legislature, to whom they provide their reports.19  
In addition to the governmental level, the position of “Ombudsman” can be found 
in companies, universities, and mass media associations. The word Ombudsman 
can be interpreted as a representative, an agent, a delegate, a lawyer, a guardian, or 
                                                
16 Carolyn Stieber, 57 Varieties: Has the Ombudsman Concept Become Diluted? Negotiation 
Journal (2000) 16: 49. https://doi.org/10.1023/A:1007546404573 accessed on December 23, 
2017 
17 The Columbia Encyclopedia, Sixth Edition, Columbia University Press, 2001. 
18 Mariteuw Chimère Diaw, Ombudsmen, People’s Defenders and Mediators: Independence and 
administrative justice in state transformation, p. 2,  available at 
https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/4478.pdf, accessed 
on January 3, 2018 
19 Bengt Wieslander, The Parliamentary Ombudsman in Sweden, The Bank of Sweden Tercentenary 
Foundation, 1994, see P. Ikiforos Diamandouros, The Ombudsman Institution and the Quality of 
Democracy, European Ombudsman, available at 
https://www.circap.org/uploads/1/8/1/6/18163511/diamanduros.pdf, accessed on December 2, 2017 
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any other person who is authorized by others to act on their behalf and to give 
reviews of their business. 
 
It is well-settled that the term “Ombudsman” could be found in Sweden (1809) from 
the term “JustitieOmbudsman” or Ombudsman for Justice. However, the systems 
by which people could control the government have existed for millennia.20 In the 
Ombudsman in New Zealand, Bryan Gilling stated that during the Roman Empire 
era, there was a “Tribunal Plebes” institution whose task was almost the same as 
the Ombudsman—protecting the rights of the weak from the abuse of power by the 
nobles.21 
In 221 BC, a model of control, such as the Ombudsman, was also widely seen 
during the Chinese empire. During the Tsin Dynasty, the Emperor established a 
supervisory body called Control Yuan or Consorate in charge of oversight of 
imperial officials and this institution received complaints about the actions of 
arbitrary government officials.22 
 
Dean M. Gottehrer, the former president of the United States Ombudsman 
Association, discovered that in Islamic rule, the Ombudsman is basically rooted in 
the principles of justice that are part of the oversight mechanism in Islamic state 
administration. During the reign of Caliph Umar bin Khattab (633–644 BC), he 
positioned himself as a Muhtasib (the person receiving the complaint) and then 
                                                
20 Mariteuw Chimère Diaw, Ombudsmen, People’s Defenders and Mediators: Independence and 
administrative justice in state transformation, op. cit. 
21 Bryan Gilling, The Ombudsman in New Zealand, Dunmore Press, Wellington, 1998, in Budhi 
Masthuri, Mengenal Ombudsman Indonesia (Understanding Indonesian Ombudsman), Pradnya 
Paramita, Jakarta, 2005, p. 2 
22 Budhi Masthuri, ibid. 
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formed Qadi al Quadat (Chief Justice), with a specific mandate to protect the public 
from abuses of power by the government. 23 Such a supervisory concept was then 
passed on and is still used in the Islamic state system of Turkey.24 The Chief Justice 
has important roles to oversee government affairs and to ensure the enforcement of 
Islamic law. In this system, the Chief Justice has the power to oversee 
maladministration by the Sultan. 25  This idea then inspired the Swedish king, 
Charles XII (1697–1718), who was displaced in Turkey for several years after being 
defeated in the Battle of Poltava by Russia in 1709. Due to the fact that there was 
no king for a long time in Sweden, the administration deteriorated. In 1713, the 
King appointed representatives to monitor the Swedish administrative institutions 
and the judiciary, and they officially formed Justitiekanslern (Chancellor of Justice) 
in 1719. 
 
In 1809, the Swedish government introduced the provisions of this oversight system 
in its Constitution and established justitieOmbudsman.26 The parliament appointed 
the members of the justitieOmbudsman. The authorities in this institution oversaw 
public administration and the judiciary, and prosecuted officers who failed to fulfill 
their official duties.27Sweden currently uses the 1974 Constitution and has four 
                                                
23 Budhi Masthuri, ibid. 
24 This Chief Justice had a similar function to the current Ombudsman. The idea for the position of 
Chancellor of Justice may have come from the Turkish office of Qodi al Quadat (Chief Justice), in 
Linda C Reif, The Ombudsman, Good Governance and the International Human Rights System, 
Koninklijke Brill NV, Leiden, The Netherlands, 2004, p. 5, see B. Wieslander, The Parliamentary 
Ombudsman in Sweden, Bank of Sweden Tercentenary Foundation, 1994, p. 13, W. Gellhorn, The 
Swedish JustitieOmbudsman, 75 Yale Law J., 1965, p. 1 
25 The Sultan is a name for a king or Muslim leader, who has a full sovereign territory called the 
Sultanate. 
26 Linda C. Reif, supra note 9 
27 Budhi Masthuri, loc. cit, p. 3–5, Linda C. Reif, ibid, p. 6, Mariteuw Chimère Diaw, Ombudsmen, 
People’s Defenders and Mediators: Independence and administrative justice in state transformation, 
available at https://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/4478.pdf, accessed on January 3, 2018, p. 2 
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parliamentary Ombudsmen.28 The Parliamentary Ombudsman of Sweden has the 
mandate to supervise the rule of law in the public administration and the judiciary. 
Besides, it is empowered to ensure that there is no violation of the fundamental 
rights and freedoms of citizens. 
 
2.2. The Movement of Ombudsman System All Over the World 
 
As the first institution established in the form of modern law in the early 19th 
century, the Swedish Ombudsman model has transformed to various types of public 
oversight and corporate accountability, and has contributed to the globalization of 
the idea of good governance.29 Other Scandinavian countries adopted the Swedish 
Ombudsman model (Finland in 1919 and Denmark in 1955), but the idea was not 
accepted by other countries until the 1960s. The growing awareness within 
governments on the ability of the central and local governments to handle the 
complaints contributed to the spread of the Ombudsman system worldwide.30 The 
primary worldwide surge happened during the mid-1960s, and it raised various 
reactions in many countries. 31  In the United States, the idea of Ombudsman 
contradicts the integrity of the Western constitutional system that still uses the 
concept of separation of powers. In the United States, the introduction is considered 
to be an unspectacular and relatively small government reform to improve the well-
established and efficient system. In France, the general opinion is that the 
Ombudsman system has no place in a state that possesses the best method of 
                                                
28  The number of Ombudsmen increased during the twentieth century, Linda C. Reif, The 
Ombudsman, Good Governance and the International Human Rights System, Koninklijke Brill NV, 
Leiden, The Netherlands, 2004, p. 6 
29 Mariteuw Chimère Diaw, Ombudsmen, People’s Defenders and Mediators, op. cit., p. 2 
30 Ibid., p. 21 
31 Ibid., p. 2 
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jurisdictional control over the administration. Canada, on the other hand, was more 
welcoming the idea of Ombudsman. 32  In Great Britain, another form of 
Ombudsman was discovered in 1967 called the Commissioner of Parliament for 
Administration. In Bangladesh, it took 25 years of debates between the first passage 
into law of the institution and its establishment in 2002.33 
 
The thought had reverberation in this decade when bureaucracy became further 
impenetrable, and the people grew more concerned. Ombudsmen assisted in 
achieving fairness because they acted as independent operators with unfettered 
access to records and personnel, who could conduct careful investigations 
impartially, and had the prestige of the office.34 Mary Seneviratne explained that 
the popularity of the Ombudsman system was influenced by three things; the 
expansion of state activities during and after World War II (1939–1945), awareness 
of the importance of protecting human rights, and the increasing level of public 
education and participation.35  These social conditions were combined with the 
activities of International Commission of Jurists and the United Nations that 
favored the interest in Ombudsmen.36 The problem of bureaucracy and abuse of 
                                                
32 Acceptance of the idea of Ombudsman in Canada is a response to the complexity of governance 
in a modern welfare state. In addition, this parallel development was also influenced by the 
Ombudsman's office throughout the British Commonwealth, and several American states. See Ian 
Darling, (PDF) The Role of Ombudsman in Canada & the USA. Available at:  
https://www.researchgate.net/publication/260318633_The_Role_of_Ombudsman_in_Canada_the_
USA [accessed Sep 25 2018], accessed in July 2017 
33 Mariteuw Chimère Diaw, op.cit, p.2 
34  Carolyn Stieber, 57 Varieties: Has the Ombudsman Concept Become Diluted? Negotiation 
Journal, op.cit., accessed in December 2017 
35 Mary Seneviratne, Ombudsmen: Public Services and Administrative Justice, Butterworths, 2002, 
p. 10 
36  D. Rowat, The Ombudsman Plan, University Press of America, 1985, p. 131, see Mary 
Seneviratne, ibid. p. 10 
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discretionary power led to a need for more protection.37Even within the government, 
some government officials were concerned about maladministration. 
 
The spread of the Ombudsman system subsequently increased after the 1960s, when 
many countries, especially European countries, established Ombudsman 
institutions. Such countries include New Zealand (1962), England (1967), 
provinces in Canada (1977), Portugal (1975), Austria (1977), Tanzania (1968), 
Israel (1971), Puerto Rico (1977), Australia (1977 at the federal level, 1972–1979 
at the state level), Spain (1981), and the Netherlands (1981).38 During the 1990s, 
Ombudsmen proliferated in many countries. Linda C. Reif mentioned several 
factors that contributed to this development, such as the wave of democratization 
that took place in the 1990’s and the increased interest of the international 
community in the Ombudsman system. Notably, development agencies such as the 
United Nations Development Program (UNDP), USAID, The Asia Foundation, 
World Bank, IMF, and donor countries were willing to support good governance 
and human rights institutions.39In 1998, more than 100 countries around the world 
had established some form of an Ombudsman institution. In some countries, the 
Ombudsman existed at the regional, provincial, state, or district level 
(district/municipality) level. Some other countries such as Australia, Argentina, 
Mexico, and Spain have Ombudsman institutions at national as well as regional and 
sub-national levels, while other countries such as Canada, India, and Italy only have 
Ombudsman institutions at sub-national. Public sector Ombudsman institutions are 
                                                
37 Ibid., p. 11 
38 See Bryan Gilling, The Ombudsman in New Zealand, Dunmore Press, Wellington, 1998, see also 
Mariteuw Chimère Diaw, Ombudsmen, People’s Defenders and Mediators, op. cit., p. 2 
39 Linda C. Reif, The Ombudsman, Good Governance and the International Human Rights System, 
Koninklijke Brill NV, Leiden, The Netherlands, 2004, p. 215 
	 18	
widely found in European countries, North America, Latin America, the Caribbean, 
Africa, Australia, the Pacific, and Asia.40 Further details regarding the spread of the 
Ombudsman system can be seen in the table 1. 
 
Although the spread of the idea of the Ombudsman was slow to begin with, the 
Ombudsman oversight system continues to grow. Currently, some 50 countries 
even have listed the Ombudsman system in their Constitution, such as Denmark, 
Finland, Philippines, Thailand, South Africa, Argentina, and Mexico. The spread 
of the Ombudsman institution has spread to such diverse nations due by its flexible 
nature, which makes it versatile to various social, constitutional, cultural, judicial, 
and political conditions. Flexibility infers decent variety among Ombudsmen, even 




                                                
40 Ibid. 
41 P. Nikiforos Diamandouros, The Ombudsman Institution and the Quality of Democracy, European 
Ombudsman, available at https://www.circap.org/uploads/1/8/1/6/18163511/diamanduros.pdf, 
accessed on December 2, 2017 
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Table 1: The Movement of the Ombudsman System Over the World.42 
 
 Scandinavia  Commonwealth & Pacific  Africa  Asia  Western Europe  
Latin America & 
Caribbean  
East-Central 





‘53 Denmark Norway  1962 New Zealand   
Dynastic China 
‘31 China Control 
Yuan  
   
1966 
1979   
‘66 British Guyana  
‘67 United Kingdom, 
Most Canadian Provinces 
‘69 Québec, Hawaii (US) 
‘70 Nova Scotia
‘71 Fiji, Israel
‘72– ‘79 Australian States 
‘75 Papua New Guinea 
‘76 Australia–Federal 
‘78 Solomon Islands  
‘68 Tanzania Mauritius 
‘73 Zambia ‘75 Nigeria  ‘71 India  
‘73 France 
‘75 Portugal  
‘77 Austria 
‘78 Switzerland Spain 
(law 81)  
’77 Puerto Rico, 
Trinidad & Tobago  
’78 Jamaica
’79 St. Lucia  
 
1980 
1989   
’84 Cook Islands 
’88 Samoa  ’80 Ghana  
’81 Sri Lanka  
’83 Pakistan 
’87 Philippines  
’88 Hong Kong  
’80 Ireland  
’81 The Netherlands  
’82 Germany 
’87 Iceland  
’81 Barbados
’85 Chile, Guatemala  
’88 Poland  
1990 
1999   ’94 Vanuatu  
’90 Namibia
’91 Senegal, South Africa
’92 Gabon, Tunisia, 
Madagascar
’93 Mauritania, Seychelles
’94 Burkina-Faso  
’95 Côte D’Ivoire, Malawi, 
Botswana, Lesotho
’96 Zambia
’97 Mali, Gambia  
’98 Congo, Sudan, Ethiopia
’99 Djibouti  
’90 Nepal 
’94 Korea 
’99 Macau, Malaysia  
’90 Italy ’91 Cyprus 
’95 EU, Malta Belgium, 
Greenland 
’98 Gibraltar, Andorra  
’90 Mexico, Colombia  
’91 Brazil, El Salvador 
’92 Costa Rica, 
Honduras
’93 Argentina  
’94 Bolivia 
’95 Antigua/ Barbuda, 
Nicaragua  
’96 Peru (law 93)  
’97 Haiti, Ecuador 
’99 Belize, Venezuela  
’92 Estonia  
’93 Croatia  
’94 Slovenia, 
Lithuania 







’98 Russia, Ukraine, 
Moldova  




 ’01 Tonga  
’00 Zimbabwe  
’01 Morocco, Mozambique  
’03 Togo 
’04 Rwanda
’05 Swaziland, Angola  
’06 Benin  
’00 Indonesia 




Uruguaydid not yet 
have pertinent laws in 
‘03  
’05 Bermuda  
’00 Kosovo  




’05 Bulgaria  
                                                
42  Mariteuw Chimère Diaw, Ombudsmen, People’s Defenders and Mediators: Independence and administrative justice in state transformation, p. 3, available at 
https://www.odi.org/sites/odi.org.uk/files/od-assets/publications-opinion-files/4478.pdf, accessed on January 3, 2018 
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2.3. Ombudsman’s Role in the Settlement of Maladministration 
 
Supervision of public services is an important part of the effort to attain good, clean, 
and efficient governance as well as to prevent the abuse of authority. Good 
governance is the goal of Ombudsmen in every country. Hence, the principle of 
good governance could be a measurement of the Ombudsmen work to supervise 
government actions. Good governance will be fully realized if the government has 
the political will and follows the rule of law along with the general principles of 
good governance. Besides, internal and external oversight is necessary to remind 
the government of the rule of law and to ensure the protection of the rights of the 
people. The presence of oversight bodies such as Ombudsmen can be an alternative 
dispute resolution. 
 
As a system of external oversight, the Ombudsman has played an important role in 
the transformation of democratic government in recent decades. From a slow start, 
it has spread across continents and in many countries, albeit with varying levels of 
political commitment and success.43 The Ombudsman is very closely related to 
public complaints against an action or the decision of administrative officials 
considered to harm the community. The role of the Ombudsman is to protect the 
public against maladministration that includes rights violations, abuse of authority, 
errors, omissions, and unfair decisions to improve the quality of public 
administration. Also, the Ombudsman makes governmental actions more opened 
and more accountable to community members. 
 
                                                
43 Mariteuw Chimère Diaw, ibid. 
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The Ombudsman reviews and examines not only individual cases but also systemic 
problems in administrative activities, public policy, and law.44 The fundamental 
role of this review is that the Ombudsman, who is independent of both the executive 
and the judiciary, supervises the activities of administrative bodies, with a focus on 
maladministration.45 The Ombudsman bridges the gap between the public and the 
government in term of maladministration. Moreover, the core function of the 
Ombudsman is to handle complaints against public authorities.46 
 
The process of adapting the Ombudsman idea and its role has been different in each 
country. Not all the states that adopted an Ombudsman system fully embraced every 
facet of the role. In New Zealand, the Ombudsman can report on any decision, 
recommendation, act or omission that is allegedly contrary to law. In Denmark, the 
Ombudsman can criticize mistakes and irrational decisions. In Norway, the 
Ombudsman can oversee injustice and discretionary decisions that are absurd.47 
The different role restrictions of the Ombudsman was influenced by the differences 
of each country in understanding what administrative matters were. Some took the 
initiative to give the Ombudsman a broad role. The concept of maladministration 
                                                
44  Linda C. Reif, The International Ombudsman Yearbook Volume 1, 1997, Kluwer Law 
International, 1998, p. 5, 7–9; Marten Oosting, 'The Ombudsman: A Profession' in International 
Ombudsman Institute; Anita Stuhmcke, 'Ombudsman and Integrity Review' in Linda Pearson, Carol 
Harlow and Michael Taggart, Administrative Law in a Changing State; Essays in Honour of Mark 
Aronson, Hart Publishing, 2008, p. 349 
45 Marten Oosting, 'Protecting the Integrity and Independence of the Ombudsman Institution: The 
Global Perspective' in Linda C. Reif (ed), The International Ombudsman Yearbook Volume 5, 2001 
(Kluwer Law International, 2002), p. 13, 16–17. 
46 Note that Ombudsmen do not make legally binding decisions, relying instead on moral authority, 
see P. Nikiforos Diamandouros, The Ombudsman Institution and The Quality of Democracy, 
European Ombudsman, ibid., available at 
https://www.circap.org/uploads/1/8/1/6/18163511/diamanduros.pdf, accessed on December 2, 2017 
47 Ibid. 
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was allowed to be quite flexible and comprehensive enough, and its meaning was 
felt to be well understood.48 
 
2.4. Ombudsman and Administrative Justice 
 
Ombudsman is now recognized as an alternative way to resolve disputes and 
provides a different way to protect and preserve some general value along with 
general norms protected by other state institutions such as, the courts, tribunals, or 
other judicial bodies. Justice becomes a keyword in the struggle of Ombudsmen 
around the world in carrying out its functions. Justice is essentially treating 
someone or another person by the rights and its obligations. Everyone should be 
treated equally without distinguishing tribe, degree, race, wealth, education, or 
religion. 
 
In the context of the rule of law, the state must ensure justice for the people by 
making impartial policies and providing the necessary facilities. Besides, if there is 
injustice in the public service delivery or maladministration, the state must provide 
a dispute resolution mechanism for its citizens to seek justice. It is the reason why 
we need the tool for checking the use of power and realizing administrative justice. 
Mary Seneviratne stated that administrative justice is not only concerned with 
providing remedies for citizen’s grievances. It is also involved with improving 
administrative practice and realizing better services.49 Administrative justice can be 
achieved when the state administration is good, clean, and transparent while the 
                                                
48  Administrative Justice: Some Necessary Reforms (1988) Clarendon Press p. 138 in Mary 
Seneviratne, ibid. p. 46 
49 Mary Seneviratne, Ombudsman; Public Services and Administrative Justice, ibid. p. 72 
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state administration provides alternative ways to resolve the problems of 
administration. 
 
Everyone has the right to remedy where injustice happens. To deal with injustice 
occurring at the administrative level, the courts provide a judicial review for the 
people whose rights are violated. But it would spend much of energy to resolve 
maladministration. Previously, the problems of delivering administrative justice by 
the courts have been addressed. The court has not been handling these kinds of 
disputes very well.50 Like the court, the tribunal also has the same problem in 
handling the case. They have the problem on their effectiveness and independence 
of checking administrative decision-making.51 In fact, resolving disputes by the 
tribunals is not quick, formal, or technical, either. They have various steps on 
handling cases and have to deal with complex areas of law and factual situations.52 
For some countries, they could achieve administrative justice without Ombudsmen, 
but an Ombudsman is a good option for countries that have been struggling with 
the problem. 
 
2.5. Development of Ombudsman System in Some Countries	
	
2.5.1. Ombudsman system in Scandinavian Countries 
In Sweden, Riksdag (Parliament) appoints one or more members of the 
Parliamentary Ombudsman who shall oversee the implementation of laws and other 
                                                
50  See C. Harlow and R. Rawlings, Law and Administration, Butterworths, p. 574 in Mary 
Seneviratne, ibid. p. 72 




regulations in public activities. It has the right to access information from the courts, 
administrative authorities and local government officials. It can also ask for help 
from a public prosecutor in carrying out its duties.53 The Swedish Ombudsman 
jurisdiction covers judicial bodies, government bodies at central and local level, and 
public officials or individuals who carry out the function of government. However, 
this institution has no authority to oversee the actions of the Riksdag, the cabinet 
ministers, the Chancellor of Justice or members of national or municipal councils.54 
In 1919, Finland also developed an Ombudsman system after independence from 
Sweden. The members of Finnish Ombudsman are appointed by Parliament for 4 
years. They must have extensive knowledge in the field of law. The task of the 
Ombudsman is to supervise courts, government and civil servants to remind 
themselves of the idea of the rule of law. In carrying out such supervision, the 
Ombudsman must also pay attention to human rights.55 Article 110 of the Finnish 
constitution authorizes the Ombudsman to prosecute judges who violate the law.56 
More than that, the Ombudsman can send a report on the President’s act of treason 
or commit a crime against humanity to the Parliament. Based on the report from the 
Ombudsman, the Parliament can impeach the President.57  
 
                                                
53 The Swedish Ombudsman is stipulated in the Constitution of 1908, the Instrument of Government 
of 1974, the Riksdag (Parliament) Act of 1990, and Act of Instruction to the Parliamentary 
Ombudsman of 1986. See Swedish Instrument of Government, available at 
http://www.wipo.int/edocs/lexdocs/laws/en/se/se122en.pdf, accessed on October 20, 2018 
54 Swedish Institute, Swedish Ombudsman, 2000, p. 1 in   
55  Article 109 of the Constitution of Finland, available at 
https://publicofficialsfinancialdisclosure.worldbank.org/sites/fdl/files/assets/law-library-
files/Finland_Constitution_2000_en.pdf, accessed on October 21, 2018 
56 Article 109 of the Constitution of Finland 
57 Article 113 of the Constitution of Finland 
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Denmark introduced the Ombudsman institution by amending the Constitution in 
1953 and enacting the Ombudsman Act in 1954. 58  The Danish Constitution 
stipulates that Folketing (Parliament) should choose one or two Ombudsmen to 
oversee the government.59 Unlike the Ombudsman in Finland and Sweden, the 
Danish Ombudsman is not authorized to prosecute and does not have the power to 
oversee the court. The Danish Ombudsman system was later adopted by most 
Ombudsmen in the world. 
 
Norway also amended its Constitution in 1962 and issued the Ombudsman Act like 
Denmark did. The Norwegian Constitution mandates the Parliament to appoint an 
Ombudsman who oversees the administration of the government and to ensure that 
there is no injustice against a citizen. 60  To maintain its independence, the 
Ombudsman may not concurrently become a member of Parliament. The 
Norwegian Ombudsman has added to the list of countries in Scandinavia that 
developed the Ombudsman system which is further known as the Classical 
Ombudsman. In general, it can be said that the characteristic of the Classical 
Ombudsman is the Ombudsman System formed by Parliament and responsible to 





                                                
58  Royal Danish Ministry of Foreign Affairs and the Danish Parliamentary Commissioner 
(Ombudsman), The Danish Ombudsman (T.t), p 3.  
59  Article 55 of Danish Constitution, available at 
https://www.constituteproject.org/constitution/Denmark_1953.pdf?lang=en, accessed on October 
21, 2018 
60 See Article 75 of Norway Constitution, available at 
https://www.constituteproject.org/constitution/Norway_2014.pdf, accessed on October 21, 2018 
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2.5.2. Ombudsman System in Australia 
Australia established the Ombudsman system in 1973. The core business of 
Ombudsman in Australia is investigation and inquiries. 61  The Australian 
Ombudsman is independent and can carry out investigations upon every part of the 
government business. This institution can help the parties to resolve disputes 
between individuals and government institutions or private bodies.62 Like many 
Ombudsman services and other dispute resolution in other countries, Australian 
government Ombudsman service is free of charge and a means of resolving disputes 
outside the court system.63 Different from the court, the Australian Ombudsman 
can resolve cases quickly and send the information they got directly to Parliament. 
The Jurisdiction of the Ombudsman covers all Australian government bodies. 
 
Australia has an Ombudsman assigned to each state and also to the Commonwealth 
of Australia. The Commonwealth Ombudsman in Australia was established in 
1977. 64  The Commonwealth Ombudsman has a big power to investigate 
complaints over the administrative actions and decisions of Australian 
Government agencies.65  The Ombudsman can investigate complaints from the 
people who have been treated unfairly or unreasonably by an Australian 
Government department or agency. In addition, the Ombudsman may investigate 
                                                
61 See https://en.wikipedia.org/wiki/Ombudsmen_in_Australia, accessed on October 21, 2018 
62 Ibid. 
63 Ibid. 
64  See http://www.ombudsman.gov.au/about/other-resources/40th-anniversary-conference, last 
visited on October 21, 2018 
65  See https://www.australia.gov.au/directories/australia/Ombudsman, accessed on November 2, 
2018 
	 27	
private sector organization, including Australia Post, Centrelink, Child Support and 
the Department of Immigration and Border Protection.66  
 
2.5.3. Ombudsman System in Netherlands 
 
Netherlands was one of the countries that had ruled Indonesia, and recognized 
Indonesian sovereignty on August 17, 1945. Netherlands was also one of the 
countries in Europe that amended its Constitution to insert provisions regarding the 
Ombudsman after this institution had long been established.67Article 78a of the 
Dutch Constitution stipulates that the members of the National Ombudsman shall 
be elected by the Lower House of the State’s General.68 The Netherlands National 
Ombudsman Act states that the term of their service is for 6 years. 69  
 
The National Ombudsman of Netherlands is independent from the government and 
impartial. It is supported by about 170 employees. 70 They are professionals who 
are highly skilled in their fields, and their uniqueness is that 72 percent of all 
employees are women, while 28 percent are men. 71 
                                                
66 Ibid. 
67 In Netherlands, the National Ombudsman is supported by a special National Ombudsman Act 
(Wet Nationale ombudsman),  the Dutch General Administrative Law Act (Algemene wet 
bestuursrecht) and is guaranteed by the Dutch Constitution (Chapter 4, Article 78a). 
68  See Article 78a of the Dutch Constitution, available at 
https://www.government.nl/documents/regulations/2012/10/18/the-constitution-of-the-kingdom-
of-the-netherlands-2008, last visited on November 15, 2018 
69 Section 2 (3) of The Netherlands National Ombudsman Act, available at 
http://hrlibrary.umn.edu/research/Netherlands/National%20Ombudsman%20Act%201981.pdf, 
accessed on October 4, 2018 
70  https://www.nationaleombudsman.nl/vraag-en-antwoord/who-is-the-national-ombudsman-of-
the-netherlands, last visited on November 20, 2018 
71 Muhammad Firhansyah, Berkaca dari Ombudsman Belanda (Reflection on the Ombudsman of 
Netherlands), see http://ombudsman.go.id/artikel/r/artikel--berkaca-dari-ombudsman-belanda,  
accessed on October 20, 2018 
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The National Ombudsman of Netherlands aims to provide an opportunity for 
citizens to complain about the services provided by the government and to advise 
public administrators on how they improve their business.72 The authorities of the 
National Ombudsman are quite extensive including handling complaints, 
conducting independent investigations, mediating disputes, making 
recommendations, publishing reports, informing policy makers, holding 
discussions with various parties, reaching out to the people and giving public 
training and coordinating with the press.73 With these authorities, the National 
Ombudsman of Netherlands can conduct many systemic reviews that are very 
beneficial for the citizens. 
 
2.5.4. Ombudsman System in Japan 
Japan has no National Ombudsman system like most other countries in the world 
have. However, there are regional or municipal Ombudsmen in many prefectures 
and local government bodies. They are regulated by the local government 
regulation. The function of these regional Ombudsmen is to receive a public 
complaint and resolve the dispute.74  Besides the national government or parliament, 
control of government actions by a group of people such as “Citizen Ombudsman” 
has been very active in Japan. This Citizen Ombudsman group began its activities 
in 1985. The main motive of these groups was to uncover government activities that 
                                                
72  See the Netherlands National Ombudsman Act and the Constitution of the Kingdom of the 
Netherlands, available at https://www.government.nl/documents/regulations/2012/10/18/the-
constitution-of-the-kingdom-of-the-netherlands-2008, last visited on November 15, 2018 
73 See the Netherlands National Ombudsman Act of 1981 
74 JAPAN Public Administration Country Profile Division for Public Administration Development 
Management (DPADM) Department of Economic and Social Affairs (DESA)United Nations, 
January 2006, p. 10  
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spent the budget. These citizen groups do not have a direct relationship with public 
institutions or legal institutions in appropriately. They consist of various 
community and voluntary groups.75 
To date, the Japanese government has not intended to develop an Ombudsman 
system even though the proposal has been made for decades. They employ their 
own system and believe the system as a fairly adequate system.76 Administrative 
Evaluation Bureau (AEB) of the Ministry of Home Affairs and Communication 
(MIC) reviews the activities of the Japanese central government as an independent 
organ of the government.77 Although this system is a part of the government, AEB 
technically plays its role like the Ombudsman system in most other countries. It 
could be said that AEB is the Ombudsman system in Japanese version. The AEB 
conducts administrative counseling, administrative inspection, and policy 
evaluation. Like Ombudsman system does, the AEB receives the complaints from 
the public regarding government actions. It provides administrative counselors to 
conduct mediation between complainants and the administrative authorities in 
charge. 78  It also conducts nation-wide surveys of policies and administrative 
procedures of the government. Moreover, the AEB oversees policy evaluation tasks 
of all the ministries and its implementation.79  
                                                
75 Ibid. 
76 See http://www.soumu.go.jp/english/aeb/index.html, last visited on July 3, 2018, see also Watarai 
Osamu, Deputy Director-General of the Administrative Evaluation Bureau Ministry of Internal 
Affairs and Communications, Japan, The Challenges Japanese Ombudsman Has Faced After the 
Great East Japan Earthquake, Presentation for the 10th World Conference of the International 
Ombudsman Institute November 15, 2012 
77 http://www.soumu.go.jp/english/aeb/index.html, last visited on July 3, 2018 
78 At present, there are around 5,000 administrative counselors and they do consultation. Most of 
them are retired public servants. This unique system started in 1961 when many people helped to 
make it happen.  
79 Ibid. 
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The AEB is the member of the International Ombudsman Institute and the Asian 
Ombudsman Association. Administrative counselor networks of the AEB are 
recognized as a unique system among the International Ombudsman Community. 
The reason for its uniqueness is that the administrative counselors are private sector 
members to work on a voluntary basis. They are appointed by the Minister of MIC 
and receive complaints from the public. Because of this uniqueness, some 




The word “Ombudsman” was first used in Sweden to name an institution that served 
to oversee the abuse of power. Nevertheless, this kind of supervisory model has 
been encountered in the past with different names. In the Roman Empire, there was 
an institution of tribunal plebes that had the same task as the Ombudsman. In the 
time of the Chinese empire (221 BC), the Tsin Dynasty established a supervisory 
body called “Control Yuan.” Control Yuan is still used as the name for the 
Ombudsman in Taiwan. Even long before that, this concept of supervision has been 
practiced in the Islamic state system since the Caliph Umar bin Khattab (634–644 
BC). 
 
Due to its flexibility, the Ombudsman’s oversight model is well received worldwide 
with the support of development agencies and donor states concerned with the 
pursuit of good governance. The popularity of Ombudsmen is increasingly in line 
                                                
80 Ibid. 
	 31	
with the level of public awareness of the human rights protection, the expansion of 
state activities and the increasing level of public education and participation. 
 
Primarily, the idea of the Ombudsman is based on the need for an institution that 
has the function to protect the rights of the weak from abuses of power or 
maladministration. Unlike courts and tribunals, the Ombudsman system offers 
dispute resolution mechanisms in easy, cost-free, informal and non-procedural 
ways. To achieve administrative justice, by providing remedies, improving 
































OMBUDSMAN SYSTEM IN INDONESIA 
 
 
3.1. The Establishment of Ombudsman System in Democratizing Indonesia 
The people in Indonesia have not been satisfied with the quality of public service. 
And the reform of the governance is becoming a big issue. This is also growing 
along with the increasing legal awareness that the citizens, in the democratic life, 
have the rights to be served.81 A country normally needs a bureaucratic system in 
providing a quality of public service to have good governance. The country also 
needs a bureaucratic system that adopts democratic values, including transparency 
and accountability to the people. Therefore, both bureaucracy and democracy are 
indispensable to good governance.  
 
The success in the implementation of the democratic public service is when the 
state can put those values in the process of delivering public service. Government 
agencies must provide a quality public service to the community. Democratic 
public service means to respect the rights of individuals and groups, the laws, 
and regulations, diversity and differences, as well as the rights for getting quality 
services for all citizens without discrimination. If the government respected those 
values, the people would not be harmed very much because of the poor business 
of the bureaucrats. 
  
                                                
81Endang Larasati, Pelayanan Publik dan Demokrasi (Public Service and Democracy), Jurnal Ilmu 
Administrasi dan Kebijakan Publik, available at 
http://eprints.undip.ac.id/41099/1/ARTIKEL_PELAYANAN_PUBLIK_DAN_DEMOKRASI.pdf, 
last visited on December 19, 2016 
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Currently, many countries, including Indonesia, claim that they are democratic 
countries, but they are not necessarily applying the values of democracy properly. 
After the 1998 reform, Indonesia has also struggled to be a democratic country. 
Implementing local autonomy system, by transferring the power to the local 
government, is one of the efforts to be a democratic country. Since many 
government affairs are carried out by local governments, a region is encouraged 
to realize the democracy through the public service delivery. In fact, they have 
not been able to improve democracy simply by granting the power to the regions.  
 
To democratize Indonesia, maladministration is one of the serious problems. 
Maladministration is any behavior or acts against the law, beyond the authority, 
using authority for any purpose other than the purpose of the authority properly 
given. In the Ombudsman Investigation Guide Book for Indonesia, 
maladministration is generally defined as an unfair behavior, including undue delay, 
impolite, careless, abuse of authority, unreasonable, unjust, oppressive, improper, 
and discriminative. 82  Maladministration also happens when operators of a 
government service improperly perform their duty by negligence.83 
 
Establishment of Ombudsman system is an entry point in fighting against 
maladministration. As Ombudsmen do in various other countries, Indonesian 
Ombudsman has also a mission to realize the spirit of democracy, especially in 
public service delivery. The Ombudsman is a supervisory mechanism as well as a 
                                                
82  Hartono, Panduan Investigasi untuk Ombudsman Indonesia (The Ombudsman Investigation 
Guide Book for Indonesia), The Asia Foundation Indonesia, 2003, compare with Hendra Nurtjahyo, 
Memahami Maladministrasi (Understanding Maladministration), Ombudsman of Republic of 
Indonesia, First Edition, August 2013, p. 4 
83 Article 1 (3), The Ombudsman Acton The Ombudsman of Republic of Indonesia. 
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means to bridge between the people as a source of power and the Government as 
the holder of that power. The goals of establishing the Ombudsman are:84 Firstly, 
to promote good governance at both the central and regional levels in accordance 
with the principles of good governance within the framework of a democratic, 
transparent and accountable legal state. Second, to improve the quality of public 
services in all fields. So that every citizen of Indonesia can get justice, sense of 
security and increase of prosperity. Third, to assist in efforts to eradicate 
maladministration practices, discrimination, collusion, corruption, and nepotism. 
Fourth, to improve the legal culture and to build public legal awareness. So that the 
rule of law can be upheld to achieve truth and justice. These four objectives will 
certainly be achieved when the Ombudsman Indonesia is able to perform its 
supervisory function properly.  
 
Satjipto Rahardjo said that in order for government administration to be 
implemented properly and efficiently in accordance with the policies outlined, the 
oversight mechanism is necessary to ensure that the government remains in the rule 
of law, such as the establishment of the Ombudsman in Scandinavian countries, 
New Zealand, Denmark and so on. 85  In 1981, Muchsan in his book entitled 
"Administrative Court", has also raised the need for the establishment of 
Ombudsman institution in Indonesia to prevent the arbitrary act of the authorities. 
                                                
84 Antonius Sujata dan RM Surahman, Ombudsman Indonesia di tengah Ombudsman Internasional 
(The Indonesian Ombudsman in the midst of the International Ombudsman), Komisi Ombudsman 
Nasional, 2002, p. 11-12 
85 Satjipto Rahardjo in Galang Asmara, Ombudsman Nasional dalam Sistem Pemerintahan Negara 
Republik Indonesia (National Ombudsman in the System of Government of the Republic of 
Indonesia), Laksbang, Yogyakarta, 2005, p. 11 
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The Ombudsman institution, according to Muchsan, will serve to examine the acts 
of state administration and accommodate public complaints.86  
 
3.2. The Transformation of Ombudsman System in Indonesia 
 
Transforming the idea of Ombudsman system in Indonesia is an important point to 
support bureaucratic reforms that have been started from 1998. The transformation 
was inspired by the condition that internal oversight carried out by the government 
has not been working optimally. So, they needed to develop an external oversight 
system that is independent and has an access to the bureaucratic system.  
 
The effort to establish an Ombudsman system in Indonesia was initiated by Habibie, 
the third President of Indonesia, after the 1998 reform. And this idea was continued 
by Abdurrahman Wahid. The government of Indonesia thought that Ombudsman 
system was so important to establish good governance. Right after inauguration, 
President Abdurrahman Wahid immediately issued the Presidential Decree No. 
55 of 1999 on the Establishment of the Ombudsman Institution Assessment Team. 
According to this decree, the purpose of creating Ombudsman institution was to 
improve the legal protection of the rights of community members against abuse 
of power and to give opportunities to the disadvantaged members of society.  
 
Then on March 20, 2000, Abdurrahman Wahid issued the Presidential Decree No. 
44 of 2000 on the National Ombudsman Commission. National Ombudsman 
Commission was the initial Ombudsman system provided by the central 
government. National Ombudsman Commission was an independent institution 
                                                
86 Muchsan in Galang Asmara, ibid. 
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even though it was a part of the executive branch. As the first form of Ombudsman 
in Indonesia, the National Ombudsman Commission was authorized to do an 
investigation about a complaint.87 
 
According to Presidential Decree No. 44 of 2000, the establishment of National 
Ombudsman Commission was affected by the three-following basic thoughts: 
1. Community empowerment through public oversight will further guarantee 
that the organization of the state should be honest, clean, transparent, free 
of corruption, collusion, and nepotism;  
2. Encouragement of public oversight is one way of implementation of 
democracy that needs to be developed in order that abuse of power by the 
apparatus could be minimized; 
3. In the organization of the state, providing services and protection of the 
citizen’s rights by the government and the judicial apparatus is an important 
part that is inseparable from efforts to create justice and welfare. 
 
Based on the Presidential Decree No. 44 of 2000, some local government also 
established local Ombudsmen by its own initiative. Establishment of local 
Ombudsman indicates that the regions have been trying to promote good 
governance at the local level. By establishing local Ombudsmen, it was expected 
to realize accountability and good governance in the process of 
decentralization.88 Besides, the establishment of local Ombudsman was intended 
to fight maladministration in the local level.   
 
                                                
87 See Article 2 of Presidential Decree No. 44 of 2000 on The National Ombudsman Commission 
88  Budi Masthuri, Mengenal Ombudsman Indonesia (Understanding Indonesian Ombudsman) 
Pradnya Paramita, Jakarta, 2005, p. 80 
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Then to optimize the functions, duties, and powers of the National Ombudsman 
Commission, the central government needed to establish a legal basis of 
Indonesian Ombudsman. This was in accordance with the mandate of the 
People's Consultative Assembly Ordinance (TAP MPR) No. VIII of 2001 on the 
directions and policy recommendations of eradication and prevention of 
corruption, collusion, and nepotism, including the introduction of the 
Ombudsman system by the statute.89 Finally, on October 7, 2008, the Head of 
Representative and central government issued Act No. 37 of 2008 on the 
Ombudsman of the Republic of Indonesia, commonly called as the Ombudsman 
Act.  
 
More detail about the transformation of the Ombudsman system and the 
relationship between the National Ombudsman, Representative of National 
Ombudsman, and local Ombudsman could be seen in the figure 1. 
 
                                                
89 See Article 2 (6) of TAP MPR No. VIII of 2001 on the directions and policy recommendations 
of eradication and prevention of corruption, collusion, and nepotism. 
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Figure 1. The Transformation Process of Ombudsman System in Indonesia 


























3.2.1. In the period 2000-2008 
 
In this period, the form of initial Ombudsman system established by the central 
government was a commission.90 It was called as Komisi Ombudsman Nasional 
(KON) or National Ombudsman Commission. Presidential Decree No. 44 of 
2000 was a legal basis of National Ombudsman Commission in Indonesia.91 
Although it was still weak as the legal basis, this presidential decree was a good 
effort in developing Ombudsman system in Indonesia.  
 
Then in 2001, the People’s Consultative Assembly issued TAP MPR No. 
VIII/MPR/2001 that is about the mandate to the executive and legislative branch 
to enact a statute on the National Ombudsman. This decision gave benefits for 
National Ombudsman to have a stronger legal basis. 
 
In 2004, to make a National Ombudsman’s service more accessible for the people 
particularly in the region, KON established 4 representative’s office in North 
Sumatera Province, Yogyakarta Province, East Nusa Tenggara Province, and 
North Sulawesi Province.  
 
In the same time, some local governments also established local Ombudsmen 
including Yogyakarta Province in which there had been a representative office 
of National Ombudsman established by the central government. The government 
of Yogyakarta Province issued Governor Regulation No. 134 of 2004 on the 
Local Ombudsman and Governor Regulation No. 135 of 2004 on the Private 
                                                
90 It can be said that the initial Ombudsman of Indonesia was an executive Ombudsman. The 
executive Ombudsman is the institution that is formed by and is responsible to the President as the 
executive body. 
91 See the Annual Report of Ombudsman of Republic of Indonesia, 2016. 
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Ombudsman. The establishment of these local Ombudsmen was spirited on the 
Presidential Decree No. 44 of 2000 and Local Government Act. This presidential 
decree had inspired a local government to create its own local Ombudsman. This 
is consistent with the idea of the Local Government Act. The act provides that 
every local government has a power to manage their respective affairs including 
to create their own supervision system.  
 
As seen in the chart above, the relationship between the National Ombudsman 
and the representative offices are hierarchal. And National Ombudsman and 
representatives’ office are in the same regime, while National Ombudsman and 
the local Ombudsman are in the different legal regime. This means that there is 
no relationship between the National Ombudsman or its representative office and 
local Ombudsman. Even though the representative office of National 
Ombudsman is located in the same jurisdiction as local Ombudsman such as in 
Yogyakarta Province, it does not mean they have a relationship each other. In 
fact, both have the same function to supervise public service delivery in one 
province, but they do their own business separately. And the community may 
choose where they want to resolve their problem. 
 
3.2.2. In the period 2008-2010 
 
In 2008, the central government issued the Ombudsman Act. With this Act, they 
changed the status of National Ombudsman from a commission to a state organ. 
In 2009, the central government issued Act No. 25 of 2009 on the Public Services 
(Public Service Act). This Act provides a special provision on the Ombudsman 
of the Republic of Indonesia as an agency and grants the power to supervise the 
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public service delivery. It means that the position of National Ombudsman as a 
watchdog agency is more strengthened in the Indonesia legal system.  
 
In this period, the National Ombudsman also established 3 representative offices. 
They are in West Java Province, East Java Province, and South Kalimantan 
Province. However, the enactment of the Ombudsman Act arose a conflict on the 
existence of local Ombudsman. Through the Act, the central government didn’t 
allow any other Ombudsmen except National Ombudsman. With this Act, it 
automatically eliminated the local Ombudsmen that have been established by the 
local government in the regions. This prohibition was provided in Article 46 of 
the Ombudsman Act. The Act had prohibited other institutions from using the 
name ‘Ombudsman’, except National Ombudsman. Moreover, it stated that 2 
years after the enactment, all institutions that use the name ‘Ombudsman’ must 
change their name. This provision indicated that the central government wanted to 
centralize the oversight system. And this provision might limit a local government’s 
innovation provided by the Local Government Act.  
 
In August 2010, the Mayor and Ombudsman of Makassar gathered all the other 
local Ombudsmen and discussed what they could do to maintain their local 
Ombudsmen. And they decided to bring a lawsuit of a constitutional challenge to 
the Constitutional Court Article 46 (1) and (2) of Ombudsman Act and Article 1 
(13) of Public Service Act.92 On September 24, 2010, the lawsuit was formally filed. 
                                                
92 Article 46 of Ombudsman Act stated that “(1) By the time this law takes effect, the word of 
“Ombudsman” which has been used as the name of institution, agency, legal person, publication or 
others which do not constitute Ombudsman institution performing the function and duties according 
to this Law shall be replaced by other name within the period of 2 (two) years at the latest as of the 
date of this Law takes effect. (2) The institution, agency, legal person, publication or others which 
fail to comply with the provisions as specified under paragraph (1) shall be regarded as illegally 
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After spending about one year for the trial, Indonesian Constitutional Court issued 
the Decision No. 62 / PUU-VIII / 2010.93The Court accepted the petition for Article 
46 (1) and (2) while rejecting the petition for Article 1 (13) of the Public Service 
Act. The Court stated that Article 46 (1) was unconstitutional. According to the 
Court, Article 46 (1) might violate the principle of legal certainty for the local 
Ombudsmen that has been legally established by the local regions. In addition, the 
word ‘Ombudsman’ has had a common sense and has been accepted internationally 
as an independent oversight body to accept public complaints. Meanwhile, the 
Court argued that there was no constitutional question for Article 1 (13) of the 
Public Service Act. Article 1 (13) only applied to the Ombudsman established by 
the government. Nevertheless, it didn’t mean that non-government organizations 
could not establish an Ombudsman system. 94  Since the Constitutional Court's 
decision, the use of Ombudsman's name for other institutions is not a violation of 
the law.  
 
3.2.3. In the period 2010-Present 
 
This period began after the issuance of Constitutional Court’s decision No. 62/ 
PUU-VIII/ 2010. After the Constitutional Court issued the decision, now there is 
no prohibition on establishing a local Ombudsman or using the name of 
Ombudsman for any purposes. And the local Ombudsmen are now allowed to 
                                                
using the name of “Ombudsman”. Article 1 (13) of Public Service Act states that “Ombudsman is a 
state organ that has the power to supervise public service organized by the government, including 
state/local government-owned enterprises, as well as private agency, or individuals who are given a 
special task to provide public service which the part or whole funds have the sources from the state 
budget and/or regional government budget.” 
93 Constitutional Court Decision No.62/PUU-VIII/2010, available at 
http://www.mahkamahkonstitusi.go.id/index.php?page=web.Resume&id=1&kat=1&cari=No.+62
+%2F+PUU-VIII+%2F+2010, accessed on August 12, 2017 
94 See Constitutional Court Decision No. 62/ PUU-VIII/ 2010 
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continue their business. Through the decision No. 62/ PUU-VIII/ 2010, the 
Constitutional Court recognized local Ombudsman as a watchdog agency as well 
as National Ombudsman and its representative. So now there is the dual system of 
Ombudsman in Indonesia.  
 
This decision does not really affect the status of National Ombudsman in the 
Indonesia legal system and National Ombudsman representatives in the regions, 
either. The Constitutional Court decision didn’t stop the establishment of 
Ombudsman’s representative office. National Ombudsman has established 
representative’s offices in 16 Provinces, in 2012, and in 9 Provinces in 2013. In 
2016, the National Ombudsman had their representative’s offices in every province. 
 
The prohibition to use Ombudsman’s name has been void, and the local 
Ombudsman system has been well recognized. But the local Ombudsman is not 
included in the national regulation. Therefore, the position of local Ombudsman 
remains weak in Indonesia legal system and the local Ombudsman relies heavily 
on the commitment of the local government. 
 
3.3. Characteristic of Indonesian Ombudsman System  
 
 
The Ombudsman was first introduced in 2000 as an independent commission, but 
it was formed by the president as the executive branch. In that sense, it was not 
perfect Ombudsman system as expected.95 With a limited legal basis which is only 
a presidential decree, the Ombudsman strives to maximize its role in the society. 
                                                
95	The people expect to have Parliamentary Ombudsman which is independent and impartial. As a 
supervisory body, this institution should be outside of the executive branch. 
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As a new institution at that time, the Ombudsman implemented a low profile 
strategy in carrying out its duties. This low profile strategy made the Ombudsman 
increasingly have gained a lot of public support.96 Because of the support of the 
people, the government of Indonesia enacted Act No. 25 of 2000 on the National 
Development Program and issued the Decree of the People's Consultative 
Assembly Number VIII / MPR / 2001 which mandates the executive and legislative 
bodies to draft the Ombudsman Act. In 2004, the Constitution Commission 
submitted the article about the Ombudsman in the text of the Amendment to the 
1945 Constitution to the People's Consultative Assembly.97 
 
At present, Ombudsman Act has given a great authority to the Ombudsman of 
Indonesia as an independent state institution. The independence of the Ombudsman 
is very important for a supervisory institution. The Indonesian Ombudsman has the 
authority to oversee the implementation of public services by the government at 
central and local level. In addition, the Indonesian Ombudsman also supervises the 
private sector and individuals as long as they carry out the functions of public 
services. So it can be said that the jurisdiction of the Indonesian Ombudsman is not 
limited to the executive branch. 
 
                                                
96  Taufiqurokhman, OPTIMALISASI INVESTIGASI Maladministrasi OMBUDSMAN RI Guna 
Meningkatkan Kualitas Pelayanan Publik (Optimalization of Maladministration Investigation for 
Indonesian Ombudsman to Increase the Quality of Public Services), Fakultas Ilmu Sosial dan Ilmu 
Politik Universitas Prof. Dr. Moestopo Beragama, Jakarta, 2015, p.7 
97 The proposal to regulate the Ombudsman in the Amendment to the 1945 Constitution is included 
in Article 24 G: 
(1) The Ombudsman of the Republic of Indonesia is an independent Ombudsman to oversee the 
implementation of public services to the community. 
(2) The composition, position and authority of the Ombudsman of the Republic of Indonesia are 
regulated by law. 
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The Ombudsman Act also provides a mechanism for resolving maladministration 
based on the method of alternative dispute resolution (ADR). This feature can be 
seen from the many means of dispute resolution by the Indonesian Ombudsman 
such as mediation, clarification, conciliation, adjudication, and recommendations. 
In carrying out its duties, the Indonesian Ombudsman applies a persuasive approach. 
The persuasive approach means the Ombudsman occupies itself as a magistrates of 
influence, they are not judge of the court.  They just persuade the parties to reach 
an agreement. It is a way of resolving disputes that promotes coaching to public 
service providers who have committed maladministration. With this persuasive 
approach, the Ombudsman positions itself as a government partner as well as a 
protection institution for the people and provides a win-win solution in every 
dispute resolution effort. 
 
In addition to the persuasive approach, the characteristics of the Indonesian 
Ombudsman can be seen in two facts. The first one is that they have the authority 
to make forced calls. The authority to make forced calls means the Ombudsman can 
do some efforts to make someone come to the Ombudsman office by itself or by 
asking for help to the police.  The second one is that they have the right to immunity. 
The right to immunity here means that the Ombudsman cannot be questioned, 
arrested, detained and cannot be sued in the court. The Ombudsman has the 
authority to propose a sanction to the government official if the persuasive approach 
does not work. The Ombudsman Act authorizes the Ombudsman to propose 
administrative and criminal sanctions. Administrative penalties are applied to the 
reported party and reported superiors who ignored the resolution efforts by the 
Ombudsman, for example they did not response the call, did not follow the 
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Ombudsman's recommendation. Criminal sanctions are applied to anyone who 
prevents the Ombudsman in carrying out its inspection activities.  
 
Although the Indonesian Ombudsman does not have the authority to prosecute, the 
Ombudsman is very unique because they have three different characters in one 
institution. These characteristics are law-reviewing, alternative dispute resolution, 
and law enforcement. The law-reviewing can be seen in the form of authority to 
conduct research and review the laws and regulations relating to the implementation 
of public services. ADR can be seen in the form of authority to conduct mediation 
and adjudication. Law enforcement can be seen in the form of authority to impose 
sanctions on government officials who have committed maladministration. 
 




3.4.1. The Distribution of Government Affairs  
 
 
Indonesia is a unitary state that is independent and sovereign. It is governed by the 
central government. However, due to its vast territory and a large number of 
population, then the government of Indonesia shares its power using the system of 
local autonomy.98 Article 18 (1) of Indonesian Constitution states that Unitary State 
of the Republic of Indonesia is divided into provincial areas and the provinces are 
divided into districts and cities. Each province, district, and the city has its own 
                                                
98 Indonesia is one of the largest countries in the world with a total area of 5,193,250 km². Based on 
the data published by the Central Bureau of Statistics or Biro Pusat Statistik (BPS) in 2017 entitled 
Statistics of Indonesia 2017 (Statistical Yearbook of Indonesia 2017), the total population of 
Indonesia is 258,704. 900 in 2016. This figure is higher by 8.5% or increased by 20,186,200 people 
compared to 2015 which amounted to 238,518,800 inhabitants. The population of Indonesia is 
258,704,900 people spread in 34 Provinces in Indonesia. 
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government. Subsequently, in Article 18 (5), it is said that the regional government 
exercises the broadest autonomy, except for government affairs which are 
determined by law as the affairs of the central government. This system aims to 
make the public service more accessible for the people in the regions.  
 
Decentralization has been the choice for Indonesia after reform in 1998. The 
essence of decentralization is the implementation of local autonomy. Act No. 22 of 
1999 on the Local Government was the first regulation that provides the transferring 
power from the central government to local governments. This Act became the legal 
basis for the local governments to carry out their own business in the regions. In the 
local autonomy system of Indonesia, the central government radically transferred 
almost all the authorities of the public service affairs to the local governments 
except in the areas of defense, security, judiciary, foreign policy, monetary, and 
religion.99 Public services such as education, healthcare, and infrastructure as the 
basic needs of the people previously handled by the central government are 
transferred to the local governments. 
 
As the legal basis of local autonomy system, Local Government Act has been 
amended in several times. Act No. 23 of 2014 on the Local Government Act (Local 
Government Act) is the last version that regulates local government. According to 
this Act, government affairs are divided into three parts, namely: absolute 
government affairs, concurrent government affairs, and general government affairs.  
 
                                                
99 Hofman and Kaiser said that the decentralization of Indonesia was a “big bang”, see Bert Hofman 
and Kai Kaiser, The Making of the Big Bang and its Aftermath: A Political Economy Perspective, 
Paper Presented at the Conference: CAN DECENTRALIZATION HELP REBUILD INDONESIA? 
The International Studies Program, Andrew Young School of Policy Studies, Georgia State 
University, Atlanta, Georgia, May 1-3 2002  
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Absolute government affairs are government affairs which are reserved to only the 
central government. The scope of absolute government affairs comprises the areas 
of defense, security, judiciary, foreign policy, state finance, and religion. 100 
Although these absolute government affairs are fully held by the central 
government, these can be implemented by a local branch of the central government 
in the region based on the principle of de-concentration.  The local branch of the 
central government itself is a ministry and/or non-ministerial government agency 
that deals with the absolute government affairs.  
 
Concurrent government affairs are government affairs which are shared with both 
the central government and provincial region and district/ town region. In some 
areas of government business such as trade, agriculture, fishery, mining and others, 
the central government could delegate that business to local governments, while the 
central government still maintain the authority on those areas. The matters 
submitted to the regions serve as guidance in implementing local autonomy.101 The 
main principles in the distribution of concurrent governmental affairs are 
externality, accountability, efficiency and national interests.102 The externality is 
the principle to determine who should operate a government affair, based on the 
characteristics of the government affair. The accountability is the principle to 
decide who should be responsible for negative impact in the implementation of a 
government affair. The efficiency is the principle to minimize the use of the source 
in operating government affairs to get the best result. The national interest is the 
principle to determine who should carry out a governmental affair based on the 
                                                
100 Article 10 of Local Government Act 
101 Article 11-24 of Local Government Act 
102 Article 13 of Local Government Act 
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consideration of the integrity and unity of the nation, foreign relations, and the 
sovereignty of the State.  
General government affairs are government affairs which are the authority of the 
President as head of government. But in many cases, general government affairs 
are carried out by the governor and regent/ mayor in their own area assisted by the 
vertical agency. In carrying out general government affairs, the governor is 
responsible to the President through the Minister, and the regent/mayor is 
responsible to the Minister through the governor as the representative of the central 
government. 103 
 
In general, the distribution of the government affairs uses the principles of de-
concentration, decentralization, as well as the principle of co-administration. De-
concentration principle is a delegation of some central government affairs to the 
governor in the region as a representative of the central government, or to vertical 
institutions in certain areas, and/or to the governor and mayor or regent who could 
be responsible for general government affairs. Decentralization principle is the 
transfer of authority from the center to the regions based on the local autonomy 
principle.104 De-concentration is different from decentralization in that where the 
                                                
103 General government affairs are stipulated in Article 25 (1) which includes: 1) fostering national 
insight and national defense in order to strengthen the practice of Pancasila, the implementation of 
the 1945 Constitution of the Republic of Indonesia, the preservation of Bhinneka Tunggal Ika, and 
the preservation and maintenance of the integrity of the State Unity of the Republic of Indonesia; 2) 
fostering the unity of the nation; 3) fostering inter-ethnic and intra-ethnic harmony, religious, racial, 
and other groups in order to realize local and national security stability; 4) the handling of social 
conflicts in accordance with the provisions of legislation; 5) coordination of the task implementation 
between government agencies in the provincial and regency / municipal areas to solve the problems 
that arise by taking into account the principles of democracy, human rights, equity, justice, privilege 
and specificity, potential and regional diversity in accordance with legislation; 6) development of 
democracy based on Pancasila; and 7) the implementation of all government affairs which are not 
local authorities and are not implemented by vertical agencies. 
104 The local autonomy principle states that the local government has the rights and authority to 
organize their own business mandated by regulations such as the Local Government Act. 
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authority is coming from.  The Co-Administration principle is an assignment from 
the central government to an autonomous region to implement some of the 
government affairs which are the authority of the central government, or from the 
provincial government to the district/ city to implement some of the government 
affairs which is the authority of the province. The following chart shows the 
distribution of government affairs from the central government to the regions. 
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The decentralization policy started in 1999 is one of the efforts to eradicate 
corruption, collusion, and nepotism. Decentralization is necessary to promote a 
better, more effective, and more democratic governance model. In both developed 
and developing countries, decentralization is one of the critical elements in 
reforming the state.106 Reforms and pressures on improving the quality of public 
services and good governance have led to improving management at both the 
central and regional levels. Various local government initiatives emerged to address 
the challenges and efforts to improve management and public services. One of the 
actions is by establishing oversight bodies, one of which is the establishment of an 
Ombudsman system at local levels. Although it cannot be denied if many heads of 
regions use their authority precisely counterproductive with the aim of autonomy 
itself, the initiative of several areas to establish local Ombudsmen is an exellent 
example of how local governments improve the quality of public services and the 
quality of governance.  
 
In the era of local autonomy, the establishment of Ombudsmen is a very strategic 
effort. This is mainly due to the increasing role of the regions regarding public 
services. Strengthening the position of local areas can create an exploitative, fee-
oriented, and unaccountable government if creativity and professionalism do not 
support it. Under these circumstances, the role of the local Ombudsman as an 
                                                
106 In Japan, decentralization is considered the third major reform in the modern era, after the Meiji 
Restoration in the mid-nineteenth century and administrative reforms after the end of World War II, 
see JLGG Newsletter, Decentralization: New Legislation Boosts Japan’s Local Authorities, Issue 
No. 31, Summer 1999, p.1. 
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instrument of public accountability becomes indispensable. The local Ombudsman 
could be an alternative dispute resolution to protect the public interest and remain 
the local government on the rule of law. It can also answer the concerns of many 
people about the implementation of decentralization that contains potential 
problems such as abuse of power and corruption in the region.  
 
Through decentralization, the central government has given substantial authority to 
the regions, especially in the field of public services. However, in terms of 
supervision of public services, the central government is still centralized. This can 
be seen from the authority of the National Ombudsman that covers all areas of 
public services both at the center and the regions. The strong centralization spirit of 
Act No. 38 of 2008 on the Ombudsman of Republic of Indonesia and efforts to limit 
regional innovation, particularly in institutionalizing oversight system, are evidence 
that the authority distributed to autonomous regions has not been fully implemented. 
Article 46 of Ombudsman Act prohibits the use of the name of Ombudsman for 
various institutions, unless the Ombudsman of the Republic of Indonesia, has 
indeed been annulled by Court Decision No. 62 / PUU-VIII / 2010 after a long 
process. Although the Constitutional Court has canceled the provision, the local 
Ombudsman remains outside the national legal regime. Thus, the provisions of the 
Ombudsman Act, in particular, related to the great authorities and guarantee of 
independence, remain unaccommodated. 
 
The government actions that do not accommodate local Ombudsmen in the national 
Ombudsman system show that the central government is still eager to intervene in 
the decentralization policy. Although it is straightforward to map and determine the 
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authority of the national Ombudsman and the local Ombudsman by using the 
decentralization basis, the concept of decentralization is not the basis for dividing 
the power of the National Ombudsman and local Ombudsmen. 
 
In practice, this circumstance can be seen in the special area of Yogyakarta as a 
home for two Ombudsman institutions. In addition to the representative of National 
Ombudsman, Yogyakarta province has established a local Ombudsman based on 
the Governor Decree of Yogyakarta No. 134 of 2004. This decree was then updated 
by Governor Regulation No. 21 of 2008 on the Establishment and Organization of 
Local Ombudsman of Yogyakarta. Formally, the establishment of Yogyakarta 
Local Ombudsman or Lembaga Ombudsman Daerah Daerah Istimewa Yogyakarta 
(LOD DIY) is based on Keppress No 44 of 2000 on the National Ombudsman 
Commission. The establishment of LOD DIY aims to encourage and realize the 
implementation of clean local government and free from corruption, collusion, 
nepotism, abuse of power and arbitrary acts of local government. Based on the 
Article 3 of Governor Regulation No. 21 of 2008, LOD DIY is the oversight body 
for public service delivery that is non-structural, independent, and responsible to 
the governor. LOD DIY is authorized to oversee the process of public service 
delivery and to resolve maladministration conducted by the local government. 
 
Based on the oversight jurisdiction of the LOD DIY mentioned above, it is very 
apparent that the scope of oversight between the LOD DIY and the representative 
of National Ombudsman, especially in the supervision of the local government. 
Because of the similarity of jurisdiction, the people of Yogyakarta may submit a 
complaint on maladministration to the National Ombudsman representative office 
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or LOD DIY. The facts show that the National Ombudsman representative office 
in Yogyakarta receives many reports and complaints dealing with the 
maladministration by the local government. There are not clearly distinguished for 
who should handle the complaint because of similarity of jurisdiction. 107  The 
similarity of jurisdiction might cause an overlapping and inefficient in resolving 
maladministration in the special area of Yogyakarta. To avoid conflict of interest in 
handling maladministration, it is necessary to determine and clarify the authority of 
both the national Ombudsman and  the local Ombudsman in terms of investigations 
and the settlement of complaints.  
 
3.4.3. Ideal Position of the National and Local Ombudsman  
 
The primary goal of establishing an Ombudsman system in the region is the 
improvement of public services. For local government, in addition to Article 18 of 
the 1945 Constitution and the Local Government Act, the decision of Constitutional 
Court Number 62/PUU-VIII/2010 became the legal basis to establish and 
strengthen the Ombudsman system in their respective regions. Meanwhile, for the 
National Ombudsman, creating the representatives in the area is the mandate of the 
Ombudsman Act to realize good public services at the central and regional levels. 
The recent condition of the national and local Ombudsman’ oversight system could 
be seen in the figure 3: 
                                                
107  Melissa Crouch, Indonesia’s national and local Ombudsman reforms: Salvaging a failed 
experiment? Indonesia: Law and Society, 2nd Edition, The Federation Press, Sydney, 2008, p. 400 - 
401 
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Figure 3. The National and Local Ombudsman’s Oversight System 
 
Although both local Ombudsman and national Ombudsman have the same goal, 
they are in different legal regimes. Besides, the extent of the Ombudsman's national 
oversight scope which includes the local government affairs suggests that local 
governments have not been able to perform self-control. The establishment of local 
Ombudsmen with the range already covered by the National Ombudsman can also 
have implications for the effectiveness of the two Ombudsman systems. Therefore, 
the institutional and workings of the Ombudsman in the same area need to be 
harmonized. Harmonization is essential to avoid overlapping oversight and to 
reduce conflicts of interest. With the current legal basis that has not yet integrated 
the national Ombudsman and the regional Ombudsman, such harmonization can be 
made by making unwritten agreements on maladministration handling in the 
regions. Concretely, the alignment of such supervision can be conducted by several 
agreements as follows: 









1. The local Ombudsman can take a strategic position in handling 
maladministration and encourage public participation in the policy-making 
process in the region. 
2. The local Ombudsman may resolve complaint handling related to domestic 
government affairs before the National Ombudsman’ representative. In a 
condition where the reported agency does not follow the direction of the local 
Ombudsman, the local Ombudsman may refer to the National Ombudsman’ 
representative for follow-up. 
3. To improve public services through systemic reviews, local Ombudsman and 
National Ombudsman’ representative can work together and share roles 
proportionately. 
 
Positioning the local Ombudsman as an independent oversight body and having a 
firm legal basis becomes an essential issue in supporting good governance in the 
region. The local Ombudsman is present to solve the most significant challenge of 
ensuring that there is no maladministration on public services in the regions. 
Although the National Ombudsman has built up its representation in every province, 
the existence of local Ombudsmen is still highly relevant as the issue of 
maladministration is increasingly shifting to the region along with the increasing 
decentralization of power to the regions. Based on the Constitutional Court 
Decision No. 62/PUU-VIII/2010 on the judicial review of Article 43 (1) and (2) 
and Elucidation of Article 46 (3) of Public Service Act, the local government can 
formulate and strengthen the existence of the local Ombudsman. These provisions 
have also provided opportunities for local Ombudsmen to carry out their primary 
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duties and functions as Ombudsmen in the regions. 108  The establishment of 
Ombudsman’s representatives should consider aspects of effectiveness, efficiency, 
complexity, and workload. Thus, the local Ombudsman may occupy a space as an 
oversight body for local government at the district/city level as the following figure: 














After the issuance of the Constitutional Court Decision No. 62/PUU-VIII/2010, the 
Ombudsman system in the regions may consist of the National Ombudsman’s 
Representative provided by the central government and the local Ombudsman 
established by the local government. This decision affirms that the supervision of 
public services conducted in the regions is simultaneous and multi-actor 
supervision. So the involvement of local governments is crucial to improving public 
services including in the formation of local Ombudsmen. 
 
The position of local Ombudsmen that are not integrated into the national legal 
regime, of course, its existence is still weak because it depends on the will and 
commitment of the local head. Especially if the legal basis is only in the form of a 
                                                
108 In the elucidation of Article 46 (3) of the Public Service Act, it is stated that the Regional 







Central government affairs 
Local government affairs 
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local head's regulation. Thus, to maintain the sustainability of local Ombudsmen, 
the legal basis for the formation of the local Ombudsman should be in the form of 
a local regulation.  
 
Moreover, the local Ombudsman should be able to ensure that the implementation 
of the public services must be qualified, transparent and participatory. Then the 
people can ensure that the policies will not violate the rights of citizens. Thus, the 
position of the local Ombudsman should be ideally included in the national legal 
regime. If the problem of maladministration concerns the service that is the 
responsibility of the district/ city, then it becomes the authority of the local 
Ombudsman. Meanwhile, if the problem related to the service of provincial or 
central government agencies, then it becomes the authority of provincial or central 
government. However, this still requires a second judicial review and a revision of 




Adopting the idea of Ombudsman in Indonesia cannot be separated from the reform 
process that occurred in 1998. The Indonesian government introduced the 
Ombudsman system in 2000 which was then followed by several autonomous 
regions that also established local Ombudsmen. The implementation of the 
Ombudsman system in the Indonesian legal system has transformed throughout the 
years 2000-2008. This transformation process has changed the status of the national 
Ombudsman from the commission to state institutions with a stronger legal basis 
that is the Ombudsman Act. Even so, this Act eliminated the local Ombudsmen. 
After the judicial review process to the Constitutional Court, the local Ombudsman 
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is finally recognized as a supervisory institution in the region through the 
Constitutional Court Decision No. 62/PUU-VIII/2010. Based on this decision, then 
in Indonesia, there are currently two Ombudsman systems with the different legal 
regime. Efforts to synergize these two Ombudsman institutions can be conducted 
by clarifying the jurisdiction with the theory of decentralization. Moreover, to settle 
the position of the local Ombudsmen in Indonesia legal system, it needs to 








































The Indonesian constitution mandates the state to serve all citizens to get their basic 
needs in order to improve the welfare of society. In implementing the concept of 
the welfare state, the government should play an active role in a socioeconomic life 
of the community through public service delivery. In order to maximize the quality 
of the public service, the government has an attributive and discretionary power in 
implementing their duties to solve various problems that need to be addressed 
quickly. 
 
Discretion is the power or right to decide or choose what should be done in a 
particular situation. 109 Atmosudirjo defined the discretion as a freedom of 
government officials to act or take a decision according to its own thinking.110 
Discretion means the government official has some options to take a decision in 
every situation faced by his/her own views. With this discretionary authority, most 
of the power held by the lawmaker (legislative body) moves into the hands of the 
government/administration of the state as an executive body. As part of the 
implementation of the tasks of the government and public service delivery, the 
decision-making authority is held by the government officials. 
 
                                                
109 http://www.dictionary.com/browse/discretion, compare with http://www.merriam-
webster.com/dictionary/ and http://www.oxforddictionaries.com/definition/english/discretion., 
accessed in August 29, 2016 
110 S. Prajudi Atmosudirjo, Hukum Administrasi Negara (Administrative Law), Ghalia Indonesia, 
Jakarta, 1994, p. 82. 
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Granting the discretion to the government is not necessarily a bad idea. It is because 
of the weakness or limitations of legislation and the government activities that are 
increasingly complex in performing the tasks of public service to the community. 
But this has led to a lot of abuse of authority or maladministration and even 
corruption. Maladministration is any behavior or act against the law, beyond the 
authority, use authority for any purpose other than the purpose of the authority. 
Maladministration also happens when operators of a government service 
improperly perform their duty by negligence.111 In the Ombudsman Investigation 
Guide Book for Indonesia, maladministration is generally defined as a behavior 
which is not fair, including undue delay, impolite, careless, abuse of authority, 
unreasonable, unjust, oppressive, improper, and discriminative.112 
 
Therefore, the establishment of the Administrative Court is important to supervise 
the government action. It aims to resolve maladministration or disputes arising in 
the field of state administration between people or civil legal entity with the agency 
or official of the state administration. The Administrative Court was initially set up 
in 1986 in the special regulation of Act No. 5 of 1986 on the Administrative Court, 
which has been revamped several times and the last by Act No. 51 of 2009. 
However, efforts to encourage reform of government bureaucracy through the 
establishment of the Administrative Court seem not show optimal results. Several 
amendments to the rules of the Administrative Court in Indonesia has not been able 
                                                
111 Article 1 (3), Act Number 37 of 2008 on The Ombudsman of Republic of Indonesia. 
112 Hartono, Panduan Investigasi untuk Ombudsman Indonesia (The Ombudsman Investigation 
Guide Book for Indonesia), The Asia Foundation Indonesia, 2003, compare with Hendra Nurtjahyo, 
Memahami Maladministrasi (Understanding Maladministration), Ombudsman of Republik of 




to reduce the level of maladministration by government officials and protect the 
rights of citizens effectively. 
 
After the reform in 1998, the Indonesian government attempted to undertake major 
reforms of bureaucratic bodies. And the government established a National 
Ombudsman Commission in 2000 through a Presidential Decree Number 44 of 
2000 on the National Ombudsman Commission and strengthen its legal basis with 
the Ombudsman Act. Like the Administrative Court, the Ombudsman is also 
established to oversee the government action. These two institutions further raise 
the question about what the similarities and differences in overseeing government 
action. Therefore, this chapter will discuss how these two institutions work.  
 
4.1. The Authority of the Administrative Court and the Ombudsman in  
 Overseeing Government Action 
 
 
The Administrative Court and the Ombudsman have similar and different functions 
in terms of oversight of government action. Similarities between the Administrative 
Court and the Ombudsman is that both aims to resolve maladministration caused 
by government officials.   
 
4.1.1. The Authority of the Administrative Court 
 
The Administrative Court is one of four judicial power under the Supreme Court. 
The other four are general court, religious court, and military court.  The power of 
a judicial body to prosecute a case can be distinguished on the relative competence 
and absolute competence. The relative competence of the prosecution power 
afforded to a tribunal is provided in accordance with the law. The absolute 
competence is the court's discretion to prosecute a case, according to the subject 
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matter of the dispute. The relative competence is set in art. 6 of Act No. 5 of 1986 
on The Administrative Court as amended by Act No. 9 of 2004 which states that:  
(1) The Administrative Courts reside in the capital of a regency/city, and their legal 
vicinities include the area of that province. 
(2) The Administration High Courts reside in the capital of the provinces and their 
legal vicinities include that regency/city.  
 
Presently, the number of the Administrative Court in Indonesia is still limited. 
There are as many as 26 Administrative Courts and only 4 of the State 
Administrative High Court.  The Administrative High Courts are located in Medan, 
Jakarta, Surabaya and Makassar. So each of the Administrative Court covers 
several territorial jurisdictions. For example, Medan Administrative Court 
jurisdiction covers the provinces of North Sumatera and The Administrative High 
Court jurisdiction covers the provinces in Sumatera Island. 
 
The Administrative Court has absolute power to prosecute a case when the case 
falls within the subject matter of the court. The subject matter of the court is an 
administrative decision. Based on art. 1 (3) of Act No. 5 of 1986, the administrative 
decision is a written decision issued by agencies or officials of state administration. 
It contains a legal action of the state administration, which is based on legislation 
which is concrete, individualized, and final. It also rises a legal consequence for the 
person or private body. 
 
Article 47 regulates the competence of the Administrative Court in the judicial 
system in Indonesia, namely the duty and authority to examine, decide and resolve 
disputes in state administration. The state administration dispute is a dispute arising 
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in the field between the state administration and community or civil legal entity, 
both at central and regional levels. It happens because of administrative decisions 
issued by the government officials, including officialdom disputes based on 
legislation.  
 
The power of Administrative Court is limited. The Administrative Court has limited 
power to examine the validity of official acts of state administration. The object of 
the decision of the Administrative Court should be a written decision issued by a 
state administrative agency. The written decision contains legal actions of state 
administration based on the legislation in force.113  
 
4.1.2. The Authority of the Ombudsman  
 
 
The Ombudsman is a state institution having the authority to supervise public 
service organized by the state officials. The Ombudsman also entitled to supervise 
the government State-Owned Enterprises, Local-Owned Enterprises and State-
Owned Legal Entity. In addition, the object of supervision of the Ombudsman is a 
civil legal entity and individuals who are given the task to perform certain public 
service delivery. Therefore, according to these provisions, the Ombudsman also 
supervises the business of the Administrative Court. But the Administrative Court 
has no authority to resolve disputes when the Ombudsman is defendant. In Article 
10 of the Ombudsman Act, the Ombudsman has the right of immunity to not be 
arrested, detained, and others sued in order to carry out its duties. 
 
 
                                                
113 See Article 1 (3) Act No. 5 of 1986 on the Administrative Court 
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4.2. The Procedure in Handling the Cases 
 
Similarities between the Administrative Court and the Ombudsman in supervising 
government action is to provide an access to justice for an adversary affected party. 
But in terms of its process, the Administrative Court and the Ombudsman have 
different procedures in handling cases submitted by the society. 
 
4.2.1. The Procedure in the Administrative Court System  
 
1. Filing a lawsuit 
The process of examination by the Administrative Court starts when the lawsuit is 
filed by a victim of maladministration. But the plaintiff may not file a lawsuit at 
any time. Act No. 5 of 1986 on The Administrative Court provides the limitation 
of filing a lawsuit. The lawsuit may be filed within a period of 90 (ninety) days 
since the announcement or receipt of the administrative decision.114 
Based on Article 53 (1) and Article 1 (4) of Act No. 5 of 1986, a lawsuit in the 
Administrative Court shall be filed by a person or civil legal entity against the 
agency or official who issued the administrative decision. A plaintiff alleges that an 
interest of a person or civil legal entity is abridged, seeking a declaratory judgment 
that the decision is invalid. 
According to Article 56 of Act No. 5 of 1986, in essence, the lawsuit must meet the 
following requirements: 
a. Formal terms which contain the identity of the plaintiff, the defendant or his 
lawyer;  
                                                
114 See Article 55 of Act No. 5 of 1986. 
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b. Material terms:  
1) The basis of the claim (position);  
2) Demands (petition). 
 
2. Administrative Research 
Administrative research is the first stage to check incoming claims. That research 
shall be conducted by the Register’s Office. After the plaintiff complete an 
administration fee, the officer will give a registration number. 
In Article 56, an authorized officer shall perform administrative checks. The 
administrative investigation is the examination of the formal terms of the complaint 
or lawsuit filed.  
 
3. Dismissal Process 
After the administrative research, the head of the Administrative Court will conduct 
research on materials submitted by the plaintiff. The chairman of the court conducts 
a dismissal process. Dismissal process is conducted to investigate whether the 
lawsuit filed by the plaintiff to be continued or not. Dismissal examination is carried 
briefly at a consultative meeting. The chairman of the court may appoint a judge as 
a reporter. Before making a dismissal determination, the chairman of the court has 
an authority to summon and hear the statements of the parties, if necessary. 
 
The substantial examination is based on art. 62 (1) of Act No. 5 of 1986.  In a 
consultative meeting, the head of the Court is authorized to decide that the 
complaint filed is not accepted, in terms of:  
a. The principal claims are not included in the authority of the Court; 
	 67	
b. The terms of the lawsuit in art. 56 are not met by the plaintiff even though he/she 
has been notified and warned;  
c. Such claims are not based on proper reasons; 
d. What is sought in the lawsuit has actually been fulfilled administrative decision 
sued; 
e. The lawsuit is filed too early or too late. 
 
4. Examination Preparation 
Before the principal examination begins, the judge must hold a preliminary 
examination to complete the plaintiff’s lawsuit. In the preliminary examination, the 
judge may question the plaintiff and defendant to get more detailed explanations 
from them on a certain issue. Preliminary examination conducted in the 
deliberations in a trial closed to the public.  
 
5. Open Trial 
When a lawsuit survives the pretrial process through the administrative examination 
and dismissal review, the lawsuit proceeds to the trial in open court. The 
Administrative Court examination is a test of the validity of the action conducted 
by the agency or official in the form of written administrative decisions. Article 70 
(1) provides that the court is formally led by the chairman of the trial judge. 
Nevertheless, if the judge considers that the dispute relates to public order and the 




                                                
115 See Article 70 (2) of Act No. 5 of 1986 on the Administrative Court. 
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4.2.2. The Procedure in the Ombudsman System 
 
Victims of maladministration in the public service process can complain to the 
Ombudsman. In Article 1 (4) of the Ombudsman Act, Grievance or public 
complaint is submission of fact which is disposed or followed up by the 
Ombudsman as submitted in writing or orally by anyone who has become the victim 
of maladministration. Even in certain cases, the public complaints can also be 
submitted via SMS or phone. 
 
1. Examination of public complaints 
In examining a public complaint or grievance, a complainant has to pay attention 
the requirements needed. Article 24 mentions that: 
a. The grievance has to comply with the requirements as follows:  
1) Mention name, place and date of birth, marital status, occupation, and 
complete address of the Complainant; 
2) Mention the description of event, action or decision complaint in details; 
and  
3) Already filed the grievance directly to the Party Complained or his/her 
superior, but such grievance has not got any disposition properly.  
b. Under particular circumstances, the name and identity of the Complainant may 
not be disclosed.   
c. The event, action or decision as complained or filed has not exceeded two (2) 
years since the occurrence of the event, action or decision.  
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d. Under particular circumstance, the filing of a grievance may be executed by 
another party with power of attorney.116 
 
2. Investigation 
The Investigation is one of the Ombudsman’s authorities in resolving a 
maladministration practice. Investigations carried out on the basis of public 
statements as well as its own initiative (own motion investigation). The 
Ombudsman needs to investigate to collect information and evidence that are 
complete, accurate, balanced and objective.  
 
In the investigation, there are five requirements that need to be considered: 
a. The	obligation	to	keep	secrecy.	
b. The obligation to be objective and impartial.  
c. The obligation to listen and pay attention to the statements of the complainant, 
reported, and witnesses.  
d. Treating the complainant and reported as equals. 
e. The Ombudsman is prohibited to handle a case that may cause a conflict of 
interest.117 
 
Based on the result of the substantive investigation, the Ombudsman may rule that 
the Ombudsman:  
a. is not authorized to conduct further investigation, or   
b. is authorized to conduct further investigation.118 
                                                
116 See Article 24 The Ombudsman Acton The Ombudsman of Republic of Indonesia. 
117  Budhi Masturi, Investigasi Ombudsman Nasional: Sebuah Refleksi Dari Pengalaman di 
Lapangan (National Ombudsman Investigation: A Reflection of Experience in The Field), Makalah 
TOT Investigasi Ombudsman Nasional, Jakarta 5-7 Februari 2002 
118 See Article 26 (2) of The Ombudsman Acton The Ombudsman of Republic of Indonesia 
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3. Clarification 
One of the obligations of the Ombudsman before deciding to conduct the 
examination is clarify a case dealing with public complaints.  Clarification is an act, 
which aims to get an information from the complainant, reported agency and 
witnesses about the maladministration.119 In performing the function and duties, 
Article 8 (1) of Ombudsman Act states that the Ombudsman has jurisdiction:  
a. to request information orally and/or in writing from the Complainant, the Party 
Complained, or other parties related to the Complaint filed to the Ombudsman;  
b. to investigate the decision, correspondence or other documents from the 
Complainant or the Party Complained to obtain the truth of the grievance;  
c. to request for clarification and/or copy or photocopy of documents as required 
from any agencies and the Party Complained for the investigation of the 
grievance;   
d. to summon the Complainant, the Party Complained, and other parties related to 
the grievance;  
e. to dispose the grievance through mediation and conciliation at the request of the 
parties;  
f. to make recommendations on the disposition of the grievance, including the 
recommendation for the payment of compensation and/or rehabilitation which 
is given to the party damaged;  
g. for the interest of public, to reveal the result of the finding, conclusion, and 
recommendation. 
 
                                                
119Article 1(8), The Ombudsman Regulation No. 2 of 2009 on Procedures for Examination and 
Settlement Reports 
	 71	
The Ombudsman is authorized to clarify the case and request a copy of the required 
documents from any agency to complete the investigation process. This 
clarification request can be made in writing or made orally. In some cases, 
clarification is done by phone or SMS. 
 
To complete a report, the Ombudsman normally doesn’t go to the field. But if the 
documents are not obtained, or found inadequate, the Ombudsman may conduct 
field research. The Ombudsman will do cross-checking on the field to test whether 
the explanation given by public officials (reported) is true or not. When clarification 
is conducted to cross check, the Ombudsman enters this stage to request a 
clarification. The clarification request is conducted actively. So, there is little 
difference with the request for clarification made in writing through official 
letter.120 The request for clarification is necessary to ascertain and determine the 
results of the analysis before Ombudsman finally gives a final opinion, which is 
used as a basis for preparing a recommendation. 
 
4. Mediation 
Mediation is an alternative way to resolve a dispute out of court. This method also 
has been used by the Ombudsman to resolve maladministration. In the Columbia 
Encyclopedia, the Ombudsman is interpreted as a government agent and is serving 
as an intermediary between citizens and the government bureaucracy. The 
Ombudsman is usually independent, impartial, universally accessible and 
                                                
120 Budi Masthuri, Mengenal Ombudsman Indonesia (Recognize Indonesian Ombudsman), PT. 
Pradnya Paramita, Jakarta, 2005, p. 56 
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empowered only to make a recommendation.121  In carrying out its duties, the 
Ombudsman positions itself as a third party to mediate the conflicting parties. 
 
According to Article 1 (10) of Public Service Act, mediation is defined as an effort 
to resolve a dispute in the public service through aid, either by the Ombudsman 
itself or through a mediator appointed by the Ombudsman. Mediation conducted by 
the Ombudsman is the process of resolving community complaints to public 
officials, private entities and individuals. It is conducted by the mediator of the 
Ombudsman in order to obtain a settlement that is acceptable to both parties (win-
win solution) through negotiations between the parties.122 
 
5. Conciliation 
Conciliation is a dispute resolution outside the court by agreement or consultation 
conducted solely by the parties. It is facilitated by one or more neutral third party 
as a conciliator. Conciliator here is more active than the mediator in giving 
encouragement to the parties to resolve their conflict.123 In Article 1 (10) of The 
Ombudsman Regulation No. 2 of 2009, conciliation is defined as the process of 
resolving a complaint or dispute of public services between the community and 
public officials. It is committed by the conciliator, Ombudsman for a settlement that 
is acceptable to both parties over the proposed of conciliator Ombudsman.  
 
Conciliation will end with or without the consent to a proposal by a conciliator. 
After that, the conciliator makes an official report signed by the conciliator and the 
                                                
121  The Columbia Encyclopedia, Sixth Edition, Columbia University Press, 2001. 
122 See Article 1 (9) of The Ombudsman Regulation No. 2 of 2009 on Procedures for Examination 
and Settlement Reports. 
123 Rachmadi Usman, Pilihan Penyelesaian Sengketa di Luar Pengadilan (The Dispute Resolution 
Options Outside the Court), Citra Aditya Bakti, Bandung 2013, p. 128 
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parties. 124 If the conciliation ended without agreement, the conciliator will close 




Adjudication is a process of dispute resolution between parties of public service 
that is decided by the Ombudsman.126 Adjudication conducted by the Ombudsman 
aims to determine the amount of compensation to be paid by the agency. This 
process will be done only after the report is found to be a maladministration. 
 
7. Advice 
As a public service watchdog agency through persuasive approach, the 
Ombudsman is also given the authority to advise an agency who is reported. Basic 
authority is regulated in Article 8 (2) of the Ombudsman Act which determines that 
in carrying out its duties and functions, the Ombudsman is authorized to: 
a. submit suggestions to the President, the head of the area, or head of the other 
State Officials for repairing and improving the organization and/or public 
service procedures;  
b. submit suggestions to the Board of Representatives and/or the President, the 
Regional Representatives Council and/or the head of the region in order to make 
changes the laws and other legislations in order to prevent maladministration. 
 
 
                                                
124 Article 64 of The Ombudsman Regulation No. 2 of 2009 on Procedures for Examination and 
Settlement Reports. 
125 Article 67 of The Ombudsman Regulation No. 2 of 2009 on Procedures for Examination and 
Settlement Reports. 
126 Article 1 (11) of Public Service Act 
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8. Recommendation 
The Recommendation is concluding opinions and suggestions that are compiled 
and sent to the head based on the results of an investigation by the Ombudsman. It 
is an important part of the Ombudsman system to be implemented in order to 
improve the quality of public services.127 Recommendations are usually interpreted 
as a suggestion, but sometimes it can also mean advice. But the Ombudsman's 
recommendation is more than the usual suggestions or advice to government 
officials or state officials about what should be done to improve the service that 
people complain about.  
 
The Ombudsman will give a recommendation to the reported agency after 
conducting intensive checks and obtain evidence of the findings of the occurrence 
of maladministration. The recommendations made by the Ombudsman at least 
contain the following: 
a. A	brief	description	of	complaint.	 	
b. A description of the results of the examination.  
c. A finding that a legislation or the general principle of administration is violated. 
d. The elements of maladministration proven. 
e. Conclusion and opinion of the Ombudsman on the matter. 
  
In practice, there are several types of the Ombudsman's recommendation; a) 
Helping resolving issues of the complainant. b) Provision of sanctions. c) 
Prevention acts of maladministration; d) Change the process or system. 
 
                                                
127 Article 1 (7) of The Ombudsman Acton The Ombudsman of Republic of Indonesia 
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9. Monitoring 
As a step to improve the effectiveness of follow-up reports from the public, the 
Ombudsman will be monitoring of relevant agencies/reported. Monitoring is 
intended to ascertain whether the recommendations issued by the Ombudsman are 
properly carried out or not. 
 
The monitoring mechanism is conducted by: 
a. Writing to the relevant agencies to provide further recommendations to matters 
that have not received any response or feedback in order to obtain a settlement; 
b. Meeting with the reported agency to see firsthand how the case is dealt in order 
to obtain a favorable settlement agreement; 
c. Publishing to the public through the mass media on selected cases that do not 
get the follow up as appropriate; 
d. Inviting the reported agency to provide an explanation in the Ombudsman’s 
office.128  
 
4.3. The Legal Effect of the Dispute Resolution Process 
 
4.3.1. The Legal Effect of the Administrative Court Process 
 
In Indonesian law, any act that harms a legal right of a person can be supervised by 
the court. While its review can be channeled through the Administrative Court. In 
this regards, the Administrative Court is an instrument of control on the 
administration.129 
 
                                                
128 The Annual Report of National Ombudsman Commission, 2005, p.21 
129 Friedrich Julius Stahl in Siti Soetami, Hukum Acara Peradilan Tata Usaha Negara (Procedural 
Law of Administrative Courts) PT Refika Aditama, Jakarta, 2005, p. 9 
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The existence of the Administrative Court is an evidence that Indonesia is a state 
that embrace the values of justice, rule of law and Human Rights. The purpose of 
establishing the Administrative Court is to realize the livelihood of the state and 
nation that is prosperous, secure and peaceful. Besides, it guarantees top notch 
citizens before the law and ensures the maintenance of a harmonious relationship. 
 
The legal effect of the examination process of the Administrative Court is whether 
the disputed decision be declared void or invalid with or without a claim for 
compensation and/or rehabilitation. Under the Article 97 (7) of Act No. 5 of 1986, 
the judicial decision of the Administrative Court can be:  
1. Rejecting the lawsuit. 
It means that the court ruling strengthens the administrative decision.   
2. Approving the lawsuit. 
If the lawsuit is approved, the court ruling could set obligations to be performed 
by the agency or official. This obligation can be: 
a. Revocation of the disputed decision;  
b. Repeal of the decision and issuance of new decision; or 
c. Publish the decision (previously unpublished).130 
3. Not accept the lawsuit. 
It means that the lawsuit does not meet the requirements that have been 
determined.  
4. Stating that the lawsuit fall. 
                                                
130 See Article 97 (7) of Act No. 5 of 1986 on The Administrative Court 
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It happens when the parties do not attend in the court and they have been called 
properly. Besides the repairing of a lawsuit filed by the plaintiff is expired. 
 
4.3.2. The Legal Effect of the Ombudsman Process 
 
Most Ombudsmen only authorized to make recommendations and could not give 
legally binding decisions. However, there are some Ombudsmen given greater 
authority, the authority to give decisions and filing a lawsuit. Indonesian 
Ombudsman has no authority to make or change laws, even though the Ombudsman 
has the authority to recommend an amendment of legislation to the legislature.  
 
In examining the report, the Ombudsman shall be guided by the principle of an 
appropriate, justice, non-discrimination, impartiality, accountability, balance, 
transparency, and confidentiality.131 To implement the principle, the Ombudsman 
needs to use a persuasive approach to resolve maladministration in the process of 
public service delivery. Using this approach means that all reports must be resolved 
through the recommendation. This is what distinguishes the Ombudsman from the 
legal enforcement agencies or courts to resolve maladministration. 
 
Therefore, the Ombudsman can make recommendations regarding the settlement of 
the report, including the recommendation to pay compensation and/or rehabilitation 
of the injured party. For the interest of public, the Ombudsman has a jurisdiction to 
reveal the result of finding, conclusion, and recommendation.132 
 
                                                
131 See Article 3 of The Ombudsman Acton The Ombudsman of Republic of Indonesia 
132 See Article 8 (1) point f and g of The Ombudsman Acton The Ombudsman of Republic of 
Indonesia 
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4.4. Implementation of the Examination Results  
 
4.4.1. Implementation of the Administrative Court Examination Results  
 
Implementation of the examination results of Administrative Court has a legal 
binding force. According to Article 97 (8) and (9), it can be: 
1. revocation of the administrative decision; or 
2. revocation of the administrative decision and issuing a new administrative 
decision; or 
3. issuance of the administrative decision. 
 
An administrative official is expected by the court to implement the examination 
result voluntarily. However, the successful implementation of the court ruling is 
heavily relied on the authority of the courts and legal awareness of public 
officials.133 If the court ruling doesn’t work well, then the Administrative Court Act 
provides a mechanism in the form of administrative sanction from the superior 
administrative official. To avoid a sanction by them, the officials who issued the 
decision usually make an effort to implement the decision.  
  
Another mechanism mentioned in the Administrative Court Act is the imposition 
of fine and announcement by mass media. Article 116 (5) of the Administrative 
Court Act provides that officials who do not implement the Court ruling are 
announced in local print media since the non-fulfilment of the deadline of 90 
working days. Once the deadline passes, the plaintiff can file a request to the 
                                                
133  Rozali Abdullah. Hukum Acara Peradilan Tata Usaha Negara (Procedural Law of 
Administrative Courts), RajaGrafindo Persada, Jakarta, 2005, p. 99 
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chairman of the court that the defendant carry out the ruling. Article 116 (6) of the 
Administrative Court also provides that the chairman of the court reports this 
disobedience to the President as the highest government authority and to Parliament. 
It is clear that the President has the authority to force administration officials to 
implement the examination result. Meanwhile, the mechanism of the fine which 
refers to Article 116 (4) of the Administrative Court Act has not been implemented 
well. Article 116 (4) of the Act only mentions the imposition of payment of a sum 
of money specified in the ruling when a judge ruled in favor of the plaintiff.134  
  
4.4.2. Implementation of the Ombudsman Examination Results 
 
The most significant aspect of the Ombudsman is its independence from the 
executive branch/ administrative government. In the framework of a credible 
investigation and recommendations to both the community and government, the 
Ombudsman maintains and protects the impartiality and integrity of its office. 
Follow-up of the recommendations from the Ombudsman is very dependent on the 
administrative agency. This is what distinguishes a recommendation or a decision 
rendered by the Ombudsman with the decision by the judiciary. The decision of the 
judge usually has a binding legal force. 
 
The Recommendation of the Ombudsman is final, but it is not binding as a court 
ruling. Therefore, the quality of the Ombudsman’s recommendation is very 
important in realizing an effective oversight. Additionally, decisions and 
recommendations should be persuasive one to convince the parties. If a 
                                                
134 See Act No. 51 of 2009 on The Administrative Court 
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recommendation made in a particular case is not accepted by the government, then 
the recommendation will be forwarded to the legislature. 
 
Although the Ombudsman’s recommendation is not like a court ruling, it has the 
own legal force. Article 38 of the Ombudsman Act provides that: 
1. The Party Complained and the superior of the Party Complained shall comply 
to perform the recommendation of the Ombudsman.  
2. The superior of the Party Complained shall report to the Ombudsman on the 
compliance of the recommendation as has been conducted within the period of 
60 (sixty) days of the latest effective as the date of receipt of the 
Recommendation.   
3. The Ombudsman may request to the Party Complained and/or his/her superior 
and conducting on the spot investigation to ensure the implementation of the 
recommendation.  
4. In the event that the Party Complained and the superior of the Party Complained 
fails to comply the recommendation or have only complied to some parts of the 
recommendation without good reason, the Ombudsman may publish the 
superior of the Party Complained and submit the Report to the House of 
Representatives and the President. 
 
The Party Complained and the superior of the Party Complained violating the 
provisions as specified under Article 38 (1), (2) or (4) are subject to the 
administrative sanction pursuant to the provisions of laws and regulations.135 
 
                                                
135 See Article 39 of Ombudsman Act 
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4.5. Advantages of Ombudsman System Compared to Administrative Court 
 
 
Resolving the problem of maladministration is most important function of the 
Ombudsman system in various countries. In addition to the special characteristics 
that I explained in Chapter III, the Ombudsman system has some advantages 
compared to Administrative Court. These advantages are summarized as follows: 
 
4.5.1. Accessibility and Free of Charge 
 
So far, the problems in handling cases by other bodies such as courts or tribunals 
are lengthy procedures and its cost. That’s why we need a method of ADR to answer 
this problem. Maladministration settlement by the Ombudsman uses alternative 
mechanism that can resolve the cases more simply and the people do not need to go 
through various time-consuming process. A complainant can go directly to the 
Ombudsman's office to file a complaint. The complainant can  file a complaint via 
mail, telephone, or e-mail addressed to the nearest representative Ombudsman 
office. At present, the Indonesian Ombudsman has established the representative 
offices in each province. So that the people easily access their services. More than 
that, the Ombudsman carried out socialization to various levels of society to 
introduce the function of the Ombudsman, to open consultation services and to 
accept community complaints. The National Ombudsman of Indonesia also 
publishes an annual report and various information about the Ombudsman's 
activities and public services that can be easily accessed through the Ombudsman's 
official website. This methods aims to make the Ombudsman’s services accessible 
for all the people.  
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In addition to accessibility, the Ombudsman does not charge and receive any 
compensation from the people or the public officials. People do not need to worry 





Flexibility of the Ombudsman is a distinct advantage for the development of the 
Ombudsman system. The Ombudsman system is more easily accepted by various 
countries. Although some countries did not use the word of the Ombudsman to call 
their institutions, several countries such as Britain, Italy, India and Japan also 
employ the system like the Ombudsman system. In addition to flexibility in using 
names for the Ombudsman system, the flexibility of the Ombudsman system can 
also be indicated on at least 3 following things: 
 
1.  No Special Rule 
In the development of the Ombudsman in the world as explained in the Chapter II, 
the success of the dissemination of the Ombudsman concept throughout the world 
is due to its flexibility. The organization of the Ombudsman does not require special 
procedural rules in handling of dispute as administrative courts normally do. The 
introduction of the Ombudsman can be adjusted to the conditions of each country. 
Each country can give different authority to their own Ombudsman as needed. 
There were a number of countries that only gave oversight authority to their 
Ombudsman. But in several other countries, there were also Ombudsmen who were 
given prosecution authority, and even they gave authority to impeach the president. 
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In Indonesia, the Ombudsman is authorized to supervise without prosecution 
authority.  
 
2.  Many ways to solve the problem of maladministration 
Another advantage of the Ombudsman system compared to Administrative Court 
is the method for the maladministration settlement. The Ombudsman system has 
variety of method to solve maladministration problems. The Ombudsman has 
methods for resolving disputes such as calling, clarification, investigation, 
mediation, adjudication, and recommendation. The use of dispute resolution 
methods is adjusted to the character of the problem.  
 
3. Qualification to be an Ombudsman 
The word Ombudsman can mean an institution or an individual authorized to 
supervise the government in terms of public services. The qualification to become 
an Ombudsman is not same as the qualification to be a judge. In Indonesia, to be an 
Ombudsman, someone should be selected by a special committee formed by the 
President. The general qualifications to be chosen as an Ombudsman are a law 
degree or other degrees such as political science or government administrative 
science and experience at least 15 years in the field of law or government fields 
related to public services and the Ombudsman. Other than that, they are at least 40 
years old and the person who is 60 years older is not qualified as an Ombudsman. 
 
4.5.3 Activity of the Ombudsman 
 
Unlike Administrative Court, the Ombudsman is more active in the settlement of 
maladministration. The Ombudsman not only waits for complaints from the public 
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but also conducts its own research and investigation on cases of maladministration 
that occur in the implementation of public services. In addition, the Ombudsman 
can continually disseminate and open consultation booths related to 




The Administrative Court and the Ombudsman basically have the similarities and 
the differences in their functions. The similarities between the Administrative Court 
and the Ombudsman are that both aims to resolve maladministration and provide 
access to justice for disadvantaged communities as a result of government action. 
In addition, the existence of the Administrative Court and the Ombudsman is an 
evidence that Indonesia is a state based on the rule of law. 
 
The authority of the Ombudsman in the settlement of maladministration is more 
important than the Administrative Court. The Ombudsman even supervises the 
Administrative Court in carrying out its functions. Moreover, the Ombudsman does 
not only passively monitor or wait for complaints from the public, but also can 
actively conduct investigations based on its own initiative, while the Administrative 
Court is just waiting for lawsuit from the public. Resolving maladministration by 
the Ombudsman is a dispute resolution mechanism that is simple, fast and free of 
charge. This process is different from the Administrative Court in that it needs a 
long-time process and requires cost too much. There are many ways to resolve 
maladministration by the Ombudsman either an agreement on mediation and 
conciliation, adjudication decision nor the suggestion and recommendation. The 
Ombudsman can make recommendations regarding the settlement of the report, 
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including the recommendation to pay compensation and/ or rehabilitation of the 
injured party.  Besides, for the sake of public interest, the Ombudsman is also able 
to announce the findings, conclusions and recommendations. Meanwhile, the legal 
consequences of the examination process in the Administrative Court is that the 
disputed decision be declared void or invalid with or without a claim for 
compensation and/or rehabilitation. 
 
The recommendation of the Ombudsman is final, but it is not binding as a court 
ruling. The Ombudsman’s recommendation should be persuasive one to convince 
the parties. If a recommendation made in a particular case is not accepted by the 
government, then the recommendation will be forwarded to the legislature. The 
Administrative Court Act provides a mechanism in the form of administrative 
sanction by the superior administrative official. To avoid the sanctions, head of an 
official who has issued the administrative decision will make a good effort. 
 
In short, compared to the Administrative Court, the Ombudsman system has many 
advantages. Settlement of maladministration by the Ombudsman is simple, fast and 
free of costs. All of this can make it easier for the public to access the Ombudsman's 
services in providing protection to the people who are generally in a weak position. 
In addition, the Ombudsman system is more flexible and active in solving the 














5.1. Ombudsman System: A Legal Protection for the Citizen’s Rights 
 
 
The Indonesian Constitution states that one of the objectives of the state of 
Indonesia is to protect all Indonesian citizens including the country’s entire 
spillover. Article 1 (3) of the Constitution clearly states that this is the Indonesian 
rule of law. Mochtar Kusumaatmaja states that the fundamental notion of “rule of 
law” is that power stems from the law and all people are subject to the law.136 
According to Satijipto Raharjo, the protection of the law is to provide guidance on 
human rights and protection to the public in order for all to enjoy the rights granted 
by law. The law can be enabled to provide protection that is not only adaptive and 
flexible but also predictive and anticipatory; it helps citizens who are weak in social, 
economic, and political terms gain social justice.137 
 
Legal protection in the context of administrative law is a description of the workings 
of the legal functions that realize the ideas of the law, i.e., justice, expediency, and 
legal certainty.138 Legal protection is granted to legal subjects in accordance with 
the rule of law, whether it is in preventive or repressive form or in written or 
unwritten form, in order to enforce the rule of law. In practice, legal protection for 
                                                
136  Irfan Fachrudin, Pengawasan Peradilan Administrasi terhadap Tindakan Pemerintah 
(Supervision by the Administrative Court against Governmental Action), Alumni, Bandung, 2004, 
p. 125 
137 Satjipto Raharjo, Ilmu Hukum (Legal Studies), PT. Citra Aditya Bakti, Bandung, 2000, p. 55 
138 Gustav Radbruch, The Legal Philosophies of Lask, Radbruch, and Dabin, 20th Century Legal 
Philosophy Series: Vol. IV, Harvard University Press, 1950, p. 90-97 
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the people includes two things: 1) legal protection in a preventive manner, namely 
a form of legal protection in which the people are given an opportunity to file an 
objection or opinion before a definitive government decision and 2) repressive 
protection of the law, namely the form of legal protection directed to the settlement 
of disputes.139 
 
Legal protection is inexplicably linked to obedience to the law: Everyone must 
comply with existing laws to be entitled to legal protection from abuse of power or 
maladministration. The principle of legal protection via government action is based 
on the concept of the government’s recognition and protection of human rights. 
Implementation of the Ombudsman system in Indonesia acts in accordance with its 
constitutional order to help Indonesian citizens maintain their rights including the 
right to obtain quality public services. 
 
To accelerate the achievement of the state’s goal to provide public services, to 
enhance the welfare of the people, and to provide legal protection for all, the 
government must develop needs various instruments of policy and strategy. For the 
welfare state, the principle of legality alone is not enough to achieve that goal; the 
government needs freedom of action or discretion. Article 1 (9) of the Government 
Administration Act describes discretion as follows: Decisions and/or actions 
established and/or performed by government officials to address the concrete 
problems that are facing now. This action is conducted when legislation provides 
choice, there are no rules on what actions the government should take, there are 
                                                
139 Sudikno Mertokusumo, Penemuan Hukum (Legal Discovery), Citra Aditya Bakti, Bandung, 2009. 
p. 4, see also Phillipus M. Hadjon, Perlindungan Hukum Bagi Rakyat Indonesia (Legal Protection 
for the People of Indonesia), PT. Bina Ilmu, Surabaya, 1987, p. 29 
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regulations but not complete or unclear, and/or when the government is not going 
well. 
 
Although the government is given the power of discretion in the executive sense, 
in order for its use to be accounted for, it should be limited by positive law. This 
restriction is set forth in Article 15 (1) of the Government Administration Act 
stating that agency and/or government officials are limited by three things: a period 
of authority, areas where the authority of the government may apply, and the 
substance of authority. In addition, Article 17 of this Act regulates the prohibition 
of abuse of authority, stating that agency and/or government officials are prohibited 
to abuse their authority, including exceeding or mixing their authority or acting 
arbitrarily. 
 
The government can potentially abuse its discretionary power, which can lead to 
unlawful acts and violations of human rights. An Ombudsman can provide 
necessary supervision and legal protection for both citizens and administrative 
officials themselves. 
 




The word maladministration became familiar to Indonesians after the country’s 
introduction of the Ombudsman system. In general, the public understands 
maladministration to be a trivial and unimportant administrative error. But 
according to Article 1 (3) of the Ombudsman Act, the notion of maladministration 
is very broad and covers many things that can cause both material and immaterial 
losses as well as injustices that can harm the rights of citizens. In this Article, 
	 89	
maladministration is defined not only as this form of behavior but also decisions 
and events that cause both material and immaterial harm to society and individuals. 
Maladministration thus includes decisions or acts that are unlawful or arbitrary, 
abuse authority, or neglect legal obligations. Acts of maladministration can be 
committed not only by government officials but also by individuals who assist the 
government in providing public services. 
 
The placement of maladministration provisions in the Ombudsman Act further 
strengthens the implementation of other legislation on various forms of 
maladministration and its sanctions. One of the laws that specifically provides for 
strict sanctions on those who conduct maladministration is Act No. 25 of 2009 on 
Public Service. The Act does not mention the term maladministration per se but 
uses another term stating that in the provision of public services, the service 
provider must perform its obligations and shall not violate the prohibition. Public 
service providers must provide services in accordance with service standards. In 
addition, public service providers should behave as follows:140 a) fair and non-
discriminatory; b) careful; c) polite and friendly; d) firm, reliable, and do not 
provide protracted decisions; e) professional; f) do not complicate; g) adhere to the 
legitimate and reasonable orders of their superior; h) uphold the values of 
accountability and institutional integrity; i) do not disclose information or 
documents that must be kept confidential in accordance with laws and regulations; 
j) be open and take appropriate steps to avoid conflicts of interest; k) not misuse the 
means and infrastructure of public services; l) not provide false or misleading 
                                                
140 Article 34 of Public Service Act 
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information in response to information requests and be proactive in meeting the 
interests of the community; m) not misuse the information, position, and/or 
authority possessed; n) behave in accordance with propriety; and o) do not deviate 
from the procedure. 
 
Moreover, in Act No. 25 of 2009, victims of maladministration in the field of state 
administration may sue public service providers in Administrative Court if the 
services provided cause losses. The public may also file a civil suit if the public 
service provider commits an act against civil law. Citizens may also report to the 
police if they suspect public service providers of committing a crime. This process 
however does not remove the obligation to implement the decision of the 
Ombudsman and/or supervisor of the public official who committed 
maladministration. 
 
People can choose an Ombudsman as an alternative resolution for 
maladministration. The Indonesian Ombudsman can follow up on a complaint that 
meets the requirements of Article 24 of the Ombudsman Act. In general, there are 
three requirements to be met: first, formal administrative requirements; second, 
requirements relating to the substance or competence of the Indonesian 
Ombudsman, and third, the time for complaint must not have expired.141 
 
The Ombudsman Act clearly stipulates that the duty and authority of the Indonesian 
Ombudsman are to receive and resolve public complaints of maladministration in 
the provision of public services. In the prevention and settlement of 
                                                
141  See Sunaryati Hartono et all, Panduan Investigasi Untuk Ombudsman Republik Indonesia 
(Investigation Guiden for Ombudsman of the Republic of Indonesia), Komisi Ombudsman Nasional, 
Jakarta, 2003, p. 14. 
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maladministration, the Indonesian Ombudsman is authorized to 142  a) request 
information verbally and/or in writing from the complainant, reported party, or 
other related parties concerning the complaint submitted to the Ombudsman; b) 
examine decisions, correspondence, or other documents contained; c) request 
clarification and/or photocopies of necessary documents from any agency for 
inspection; d) call the complainant, reported party, and other parties related to the 
complaint; e) follow the complaint through mediation and conciliation on the 
request of the parties; f) make a recommendation on the settlement of the 
maladministration, including a recommendation to pay compensation and/or 
rehabilitation to the disadvantaged party; and g) announce findings, conclusions, 
and recommendations. 
 
In addition to the above authority and responsibilities, Indonesian Ombudsman is 
authorized to make suggestions to the President and/or the local heads of state 
institutions for the improvement of public services and their procedures as well as 
to the legislative assembly and/or the President, the local house of representatives, 
and/or local heads to amend the laws and other legislation in order to prevent 
maladministration. 143  Operationally, the Ombudsman completes its tasks via 
socialization, clarification, field investigation, monitoring, mediation, conciliation, 





                                                
142 Article 8 (1) of Ombudsman Act 
143 Article 8 (2) of Ombudsman Act 
144 Indonesian Ombudsman Regulation No. 8 of 2011 on the Grand Design of Ombudsman of The 
Republic of Indonesia 2011–2026 
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When maladministration occurs, the Ombudsman may recommend administrative 
sanctions. Such sanctions may include a written warning, exemption from 
employment, a periodic salary reduction for a maximum of one year, demotion to 
a lower rank for a maximum of one year, dismissal with or without respect not at 
their own request, freezing of missions and/or permits issued by government 
agencies, and revocation of licenses issued by government agencies. The 
Ombudsman can further only suggest the imposition of criminal sanctions in 
accordance with laws and regulations, sanctions to pay compensation, and the 
imposition of penalties stipulated by a court decision in the domain of civil law, 
which ultimately becomes the authority of the superior of the reported officials.146 
                                                
145 Source: Ombudsman of the Republic of Indonesia 
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In practice, common types of maladministration are listed in the table below: 
Table 2. Types of Maladministration147 
 
Maladministration Total % 
Delays in service 2.818 31.2 
Deviation from procedure 1.586 17.6 
Not providing service 1.375 15.2 
Incompetent 972 10.8 
Abuse of authority 960 10.6 
Illegal charge 583 6.5 
Inappropriate 475 5.3 
Discrimination 135 1.5 
Partiality 60 0.7 
Conflict of interest 66 0.7 
 
 
The table shows that there are some types of maladministration that happen in the 
process of delivering public services. The three major types of maladministration, 
i.e., delay in service, deviation from procedure, and not providing service, are often 
a precursor to the corruption that is a major problem in Indonesia today. The success 
of the Ombudsman in solving the cases of maladministration will have a significant 
impact on the country’s efforts to eradicate corruption. 
 
5.2.1. E-KTP Case 
 
 
The case of the electronic identity card (Kartu Tanda Penduduk Elektronik or e-
KTP) is a major Indonesian corruption scandal that began in 2010 and continued 
through 2011 and 2012 in the procurement of e-KTP cards.148 This corruption case 
has caused the state a financial loss of 2,314 trillion rupiahs and has involved 
                                                
147 Source: The Annual Report of National Ombudsman, 2016 
148See http://www.thejakartapost.com/amp/news/2017/03/05/e-ktp-case-goes-to-trial.html, see also 
at https://www.jpnn.com/news/mendagri-minta-kpk-awasi-proyek-ktp, see also at 
https://nasional.tempo.co/read/308535/gamawan-minta-kpk-awasi-proyek-ktp-elektronik, accessed 
on June 6, 2018 
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several high-ranking state officials, including top officials in the Ministry of 
Internal Affairs and the House of Representatives.149150 In addition, this case has 
had a negative impact on public services and caused a great deal of 
maladministration in the region. In Lampung province, the National Ombudsman 
Representative Office received 214 complaints through 2017. A total of 65 cases or 
30.4% of the complaints concern to the administration of residence, and 51% of 
those complaints are delays in service, especially in the implementation of the e-
KTP program.151 
 
Responding to these problems, the National Ombudsman conducted several 
investigations and found a number of problems such as an ineffective queue, 
discrimination, giving some tips to make the service faster, no effort to accelerate 
the local government’s process of producing e-KTP cards, and practices of illegal 
charges and brokering.152 
 
Cases of illegal charges have arisen in 12 provinces including Banten, Bengkulu, 
Jambi, West Java, Central Java, East Java, West Kalimantan, South Kalimantan, 
Central Kalimantan, West Nusa Tenggara, South Sulawesi, and South Sumatra. The 
case was carried by various modes.153 The findings of these cases are in direct 
                                                
149 Available at https://nasional.kompas.com/read/2017/07/15/11144951/negara-rugi-rp-2-3-triliun-
di-proyek-e-ktp-kpk-yakin-hanya-kembali, accessed on June 6, 2018 
150  Available at https://nasional.kompas.com/read/2017/07/20/05300061/5-tersangka-kasus-e-ktp-
ditetapkan-kpk-ini-dugaan-peran-mereka, accessed on June 7, 2018 
151  See http://duajurai.co/2018/01/25/Ombudsman-lampung-terima-214-laporan-selama-2017-
terbanyak-kasus-administrasi-kependudukan/, accessed on June 8, 2018 
152 It was said that maladministration was found in the initial process of e-KTP submission. The 
officer does not provide services to the community in obtaining e-KTP, see 
https://www.merdeka.com/peristiwa/ini-rekomendasi-Ombudsman-buat-kemendagri-terkait-
perekaman-e-ktp.html, accessed on June 8, 2018. 
153  https://news.detik.com/berita/d-3339165/Ombudsman-temukan-pungli-di-pembuatan-e-ktp-di-
12-provinsi, accessed on June 9, 2018 
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contradiction to Article 79A of Act No. 24 of 2014 on the Administration of 
Residence stating that the issuance of residence documents is free of charge. 
 
Based on the its findings and analysis related to the recording and printing of e-
KTP cards, the National Ombudsman issued a recommendation that contained 
improvements in four areas: 1) implementation guidance, technical guidance, and 
standard operational procedures; 2) policies to launch services; 3) facilities and 
infrastructure; and 4) policies related to unofficial levies.154 This recommendation 
is to be implemented by the Ministry of Internal Affairs in accordance with the 
provisions of Article 38 (1) and (2) of the Ombudsman Act.155 The Ministry of 
Internal Affairs shall report to the National Ombudsman on the implementation of 
the recommendation within 60 days of its receipt. 
 
5.2.2. BPJS Kesehatan Case 
 
During the period 2014–2015, there were 87 complaints to the Indonesian 
Ombudsman related to services provided by the Social Security Agency of Health 
or Badan Penyelenggara Jaminan Sosial Kesehatan (BPJS Kesehatan),156 40 of 
which were related to BPJS Kesehatan’s failure to provide health services in the 
region.157 
                                                
154 Ibid. 
155 Article 38 states that: (1) Reported party and the superior of the reported party shall implement 
the recommendation of Ombudsman; (2) The superior of the reported party shall submit a report to 
the Ombudsman on the implementation of the recommendation which he has undertaken with the 
result of the examination within 60 (sixty) days from the date of receipt of the recommendation. 
156 BPJS Kesehatan is a public legal entity that is directly responsible to the President. It has a duty 
to organize the national health assurance for all Indonesian people. This program has been started 
since January 1, 2014 based on Act No. 24 of 2011 on the Social Security Agency. 
157 President Joko Widodo raised the contribution of individual participants for BPJS Kesehatan 
classes I and II by issuing Presidential Regulation No. 19 of 2016 on Health Insurance. Under this 
regulation, BPJS Kesehatan contributions in classes I and II are stipulated at 80,000 rupiahs and 
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The Indonesian Ombudsman highlighted the increase in individual contribution rate 
of BPJS Kesehatan Class I and II amidst various unresolved service issues, 158 
prompting the National Ombudsman to conduct a systematic review of BPJS 
Kesehatan service in 2015, which revealed continued various operational issues. 
One example took place in the provincial hospital of Dokter Karyadi, Semarang, 
which ceased patient service of BPJS Kesehatan in the Installations of Garuda 
Pavilion and Eagle Pavilion. In addition to this, access to medication remained a 
very protracted procedure. A number of residents in the province of Yogyakarta 
complained that BPJS Kesehatan made things very difficult for participants 
seeking treatment. In addition to Byzantine administrative procedures, obtaining a 
referral to a specialist and prescription medicine was also difficult, and service 
charges were not covered for routine laboratory visits.159  
 
Similar cases of maladministration also occurred in various regions including Riau 
province. The Indonesian Ombudsman continues to follow the maladministration 
that is often featured in the mass media, including patients who fail to receive care 
in BPJS Kesehatan hospitals. 160  Following up on these issues, in 2017 the 
Ombudsman representative office conducted a Rapid Assessment as a means of 
maladministration prevention and improvement of service quality. This assessment 
revealed several problems in the implementation of basic health services, especially 
                                                
51,000 rupiahs, respectively. The fee rose from the previous amount of 59,500 rupiahs for class I 
and 42,500 rupiahs for class II. See  https://www.cnnindonesia.com/ekonomi/20160411085243-92-
123007/iuran-bpjs-kesehatan-naik-Ombudsman-kritik-buruknya-layanan, accessed on June 7, 2018 
158 Ibid. 
159  https://economy.okezone.com/read/2016/01/20/320/1292938/pelayanan-bpjs-kesehatan-paling-
banyak-dikeluhkan, accessed on June 13, 2018. 
160 Available at http://www.riauonline.co.id/kesehatan/read/2017/12/22/inilah-temuan-
Ombudsman-riau-terhadap-keluhan-peserta-bpjs-kesehatan, last accessed on July 5, 2018 
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by participants of BPJS Kesehatan. The Ombudsman Representative of Riau then 
conducted a month-long study using field observation, investigation, and 
disguises161 and found many problems in the first-level health facility, such as the 
lack of human resources (doctors, nurses, and other personnel), continued use of 
rudimentary laboratory equipment, limited operational facilities and vehicles, and 
inadequate competence levels of health workers. Based on the results of this study, 
on June 8, 2017, the National Ombudsman representative office held discussions 
with related parties, such as officials of BPJS Kesehatan, local health agencies, 
hospitals, the Indonesian Doctors Association, NGOs, community organizations. 
BPJS Kesehatan officials acknowledged in these discussions that there are 
weaknesses in their service, and they committed to making improvements. 
 
5.2.3. Case Analysis 
 
The concept of local autonomy allows the transfer of authority to local governments 
in organizing government affairs, especially in the provision of public services such 
as residence and health services. This accords with the objectives of autonomy to 
achieve effectiveness and efficiency in the delivery of public services. In 
implementing government affairs, local governments play an important role in the 
success of central government programs with national impact. Both the e-KTP 
corruption and the BPJS Kesehatan debacle are concrete examples of the 
administration of governmental affairs going awry between the central and local 
governments. 
 
                                                
161 Ibid. 
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The e-KTP program, which began in 2009, aims to support the implementation of 
electronic government in Indonesia. In this program, local governments are 
responsible and authorized to perform the service in the administration of residence 
based on the delegation of authority from the Ministry of Internal Affairs. Such 
delegation of authority is based on Article 8 (c) of Act No. 24 of 2013 on the 
Amendment of Act No. 23 of 2006 on the Residence Administration, which 
stipulates that the competent authorities are obliged to carry out administrative 
duties such as printing, publishing, and distributing documents of residence. 
 
Cases of corruption that occur in the implementation of the e-KTP program not only 
cause the state financial losses but also have a negative impact on the citizens’ basic 
public services. The slow process of making e-KTP has blocked the administration 
of affairs in other fields such as employment, education, land, and health services, 
all of which are basic rights of citizens guaranteed by the constitution. Moreover, 
poor service in e-KTP management has decreased the level of public participation 
in democratic life: Many people do not possess the right to vote in elections because 
they do not have e-KTP. 162163 
 
In addition to e-KTP corruption, the BPJS Kesehatan situation has also had a major 
impact in that it has violated citizens’ basic right to health. The importance of health 
as a human right, including the right to a healthy life and work, the right to health 
care, and access to maternal and child healthcare, has been internationally 
                                                
162 https://www.cnnindonesia.com/pilkadaserentak/nasional/20180416133326-32-291128/syarat-e-
ktp-dalam-pilkada-berpotensi-langgar-ham?, last accessed on July 5, 2018 
163  See http://kupang.tribunnews.com/2017/09/19/ketiadaan-ktp-elektronik-mengancam-hak-pilih-
masyarakat-ntt, last accessed on July 6, 2018 
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recognized. Article 25 of the Universal Declaration of Human Rights (UDHR) 
states the following: 
(1) Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and medical 
care and necessary social services, and the right to security in the event of 
unemployment, sickness, disability, widowhood, old age, or other lack of livelihood 
in circumstances beyond his control.  
(2) Motherhood and childhood are entitled to special care and assistance. All 
children, whether born in or out of wedlock, shall enjoy the same social protection. 
 
 
Article 12 (1) of the International Convention on Economic, Social, and Cultural 
Rights adopted by the General Assembly of the United Nations on December 16, 
1966, also guarantees the right to health. This Article provides that participating 
countries of the Convention recognize the right of everyone to the enjoyment of the 
highest standards achieved in terms of physical and mental health. Indonesia, a 
participant of the convention, has legislated the right to health in Article 28H and 
Article 34 of the 1945 Constitution.164 165 
 
E-KTP and BPJS Kesehatan are national programs of the central government 
present in all regions in Indonesia and are crucial to the fulfillment of the basic 
rights of citizens, which greatly affects Indonesia’s development. Scandals 
affecting these national programs only hinder the Indonesian people’s struggle to 
reform the country’s bureaucracy and fight corruption. 
 
                                                
164 Article 28H states that: 1) Every person shall have the right to live in a prosperous condition, 
have a place to live, get a good and healthy living environment, and have the right to obtain health 
services; 2) Everyone shall be entitled to special convenience and treatment for equal opportunities 
and benefits in order to achieve equality and fairness; 3) Everyone is entitled to social security that 
allows for its development as a dignified human being. 
165 In Article 34, it is explained about the obligations of the state are as follows: 1) Poor and 
neglected children are to be kept by the state; 2) The State develops a social security system for all 
people and empowers a weak and incapable society in accordance with human dignity; 3) The State 
is responsible for the provision of appropriate public health service facilities. 
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These two cases highlight major problems in Indonesia's bureaucratic system and 
the failure of law enforcement agencies to eradicate corruption. The excessive 
maladministration related to e-KTP and BPJS Kesehatan requires the government 
to be more serious in carrying out its duties and complying with legislation and 
necessitates the involvement of external oversight bodies such as an Ombudsman, 
who must perform systemic reviews by conducting own-motion investigation. 
 
5.3. The Urgency of Systemic Review in the Settlement of Maladministration 
 
 
In addition to handling community complaints of maladministration with a case-
by-case approach, Ombudsmen can also analyze citizen complaints or public 
sentiments by performing a systemic review. The Indonesian Ombudsman often 
conducts a systemic review in the performance of its supervisory functions, in 
particular for problems that can only be resolved by making changes in the 
administrative system and/or the legal and judicial system. The Ombudsman does 
not have to wait for complaints from the public first but can directly 
maladministration on its own initiative. 
 
An Ombudsman may conduct an own-motion investigation of maladministration 
that is identified as a systemic problem. Systemic problems can be identified 
through a variety of ways: 
1. Through the Study of Individual Cases that have Systemic Problems 
Sometimes systemic problems can be traced from individual complaints of the 
community. An own-motion investigation is conducted if it can be ascertained 
that there is a systemic problem in the related institution. 
2. Through Scientific Research Results 
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In general, systemic problems can be identified from the results of scientific 
research on a particular problem. For example, after an Ombudsman conducts 
an in-depth study of the trend of public complaints and finds an adverse policy 
and the possibility of maladministration, the Ombudsman can directly 
investigate it on its own initiative without having to wait for public complaints. 
3. Based on News in the Mass Media 
The Ombudsman may also conduct investigations on its own initiative by 
monitoring mass media coverage of a particular public problem during a certain 
period of time. If there are problems and complaints in the community that have 
the same characteristics, there may be a systemic problem. 
4. Information from Whistleblower 
Ombudsmen can also conduct investigations based on information from a 
whistleblower although in certain cases, people are usually afraid to do so 
because this can result in defamation charges by the reported party. 
 
Some systemic problems are quite complex and require an Ombudsman to marshal 
a great deal of resources in order to conduct a thorough investigation. A key 
responsibility of the Ombudsman is the determination of whether the case is a 
priority or not; in so doing the following scale can be used: 166 
1. The level of seriousness and urgency of the problem; 
2. The impact on the Ombudsman if the issue is investigated, e.g., how many 
people will be involved in the investigation and how much funding is needed. 
                                                
166 Sunaryati Hartono, at. Al, Panduan Investigasi Untuk Ombudsman Indonesia (Guidelines of 
Investigation for Indonesian Ombudsman), Komisi Ombudsman Nasional, Jakarta, 2003, P. 33-34 
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In addition, it is necessary to consider whether the Ombudsman realistically is 
able to achieve the desired result; 
3. Whether the issue concerns a problem or agency that becomes a priority to be 
monitored or improved; and 
4. Whether or not other institutions will conduct a deeper investigation than the 
Ombudsman. 
 
Article 37 (2) of the Ombudsman Act recommends that a systemic review include 
at least: 1) a description of community complaints; 2) a description of the results of 
the examination; 3) the form of maladministration that has occurred; and 4) 
conclusions and opinions of the Ombudsman on matters that need to be 
implemented by the reported party and its superiors. 
Recommendations must accord with maladministration completion requirements 
and fall under several different types including: 1) recommendations to resolve the 
issue of the complainant; 2) provision of sanctions; 3) prevention of 
maladministration; and 4) a change to the system of administration. The type of 
recommendations the Ombudsman makes may affect the effectiveness of problem-
solving and follow-up actions taken by the reported party. 
In general, the Ombudsman’s recommendations aim to change public policy and 
improve the quality of public services. Public policy may take the form of 
procedures or technical rules that are related to public services. Moreover, public 
policy can be legislation that regulates how public officials should provide services 
to the public. The Ombudsman’s recommendation should therefore accurately 
consider the intended agency. Because of the Ombudsman’s reporting mechanism 
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directly to the legislature, The Ombudsman's Annual Report should always address 
systemic issues to assist the legislature’s creation of national or local regulations as 
public policy. 
The urgency of systemic review by the Ombudsman lies in the following points: 
first, cases can become national issues and even cause massive financial losses to 
the state; second, this systemic review is necessary to ensure good public service, 
to protect citizen’s rights, and to remind the government on the rule of law; third, 
even though, for example, the e-KTP corruption case was handled by the Police and 
Corruption Eradication Commission, the Ombudsman’s systemic review remains 
very important to prevent maladministration and corruption in a different way. A 
former member of the Indonesia Ombudsman argues that the Ombudsman 
generally plays a role in: 1) creating the general principles of good governance, 2) 
enforcing democracy by providing the best service to society, 3) protecting human 
rights, and 4) eradicating corruption.167 
 
Systemic review by Ombudsmen will hopefully eradicate widespread and systemic 
corruption and maladministration such as that found in the e-KTP and BPJS 
Kesehatan cases; success of these efforts require support not only from the 
community and stakeholders but also from the central and local governments, all of 





                                                
167 Antonius Sujata, et. al, Ombudsman Indonesia, Masa Lalu, Sekarang dan Masa Mendatang (The 





The implementation of the Ombudsman system in Indonesia aims to protect the 
rights of citizens who experience maladministration in the provision of public 
services. Maladministration completion by Ombudsman can consist of clarification, 
field investigation, facilitation of communication, mediation/conciliation, and 
special adjudication. In addition, the Ombudsman can perform a systemic review 
and provide a recommendation. The implementation of the systemic review is based 
on individual cases initiated by scientific research, the mass media, and information 
from whistleblowers. Both the e-KTP and BPJS Kesehatan cases had problems that 
required a systemic review. The importance of this systemic review is due to the 
same number of cases reported by the public as well as the systemic and widespread 
problems. In addition to inflicting financial losses to the state, such 
maladministration violates the basic rights of citizens. The existence of oversight 
bodies such as Ombudsmen is therefore very important to prevent 
maladministration and corruption, to protect the basic rights of citizens, and to assist 


















BENEFITS AND CHALLENGES OF INDONESIAN OMBUDSMAN IN 
ADVANCING PUBLIC SERVICES OF LOCAL GOVERNMENT 
 
 
Along with the implementation of local autonomy, we need to develop public 
service and make it accessible to the people. To make public service closer to the 
community, it is important to grant some autonomy to local regions. The essence 
of local autonomy and decentralization system is to give local governments the 
power to manage their own business and to enhance the quality of public services 
in the regions. With this power, local governments are encouraged to realize good 
governance in the local level through their own public service policy and 
community engagement in the policy-making process.  
 
However, the transferring the power to local governments does not necessarily 
have positive impact on the bureaucratic reform. There are a large number of 
abuse of power reported in the local governments. This is because many local 
governments do not commit themselves to reform their bureaucratic system and 
do not make innovations as expected. The government officials of local 
governments usually are reluctant to reform the process of public service 
delivery.  
 
In the policy-making process, local governments rarely involve interest groups. 
In addition, government officials have no time to serve the people. They just busy 
themselves with the routine business and doing their own paperwork. The 
purpose of service for them is not for serving the people but for making the 
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superiors happier. For instance, many local governments fail to implement “one 
stop service” in the process of licensing service.168 When someone wish to open 
his own business, he has to visit different several government offices. This might 
cause someone to take longer time and spend a lot of money.   
 
The people in the local regions have not been satisfied with such low quality of 
public service provided by local government officials. The local governments have 
not been able to serve the people properly and not been able to give the access to 
get the rights of public services. The power of local governments even makes it 
easy for them to abuse of its power. And they don’t have a section in their 
government for the people who want to complain about the public service. This 
indicates that the local governments have failed in democratizing public service in 
that they haven’t listened to the people’s voice. They need reform to deal with this 
problem so that local government officials could devote themselves to listen to 
the voice of the people. One of such reform is the supervision of the actions by 
the bureaucrat. There are two kinds of such supervision systems; internal 
oversight and external oversight. The Ombudsman of the Republic of Indonesia 
employs external oversight of the public service providers.  
 
Maladministration in local regions have been getting complicated and systemic. 
To deal with such maladministration, the Ombudsman system in Indonesia has 
some benefits and challenges. The following will discuss various benefits and 
                                                
168Indonesia Investments. Com, Indonesia’s One-Stop Investment Licensing Service at BKPM 
Launched, available at https:www.indonesia-investments.com/news/todays-headlines/Indonesia-s-




challenges in the implementation of the Ombudsman system in order to fight the 
maladministration and to enhance public service delivery in local regions. 
 
6.1. The Benefits of Ombudsman System 
 
6.1.1. Strengthening of Ombudsman System in Indonesia Legal System 
 
National Ombudsman Commission was the initial Ombudsman in Indonesia legal 
system. The role of National Ombudsman Commission was to supervise the public 
service delivery by the government. The subjects of the supervising included 
State/Local Government-Owned Enterprises, National Land Agency, Court, Police, 
Public Prosecutor, Local Governments, Departments and Ministries, Non-
Department Agencies, Universities, Armed Force, and so on.169 In the process of 
supervising, the National Ombudsman Commission adhered to the principle of 
listening to both sides impartially. The National Ombudsman Commission had no 
authority to prosecute or to give the sanctions. It just gave a recommendation to 
conduct self-correction. The settlement of the complaint by the National 
Ombudsman Commission was one of alternative dispute resolutions, which 
excluded other methods that would require a long time and much cost otherwise. 
 
As for the basic tasks of the National Ombudsman Commission as provided in 
Article 4 of Presidential Decree No. 44 of 2000, the followings are included:  
1. raising awareness of the institution of Ombudsman;  
                                                
169 See Article 2 of Presidential Decree No.44 of 2000 on The National Ombudsman Commission. 
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2. doing the coordination and/or cooperation with government agencies, 
universities, NGOs, experts, practitioners, professional organizations and 
others; 
3. performing a measure to follow up reports or information on the occurrence 
of irregularities by the organizers of the State in providing public services; 
4. preparing the draft of law on the National Ombudsman.170  
 
Ombudsman of Indonesia is an independent institution to receive complaints 
from individuals or residents who become victims of maladministration, and to 
investigate on the complaint. The individuals or residents make complaints 
because the decisions or actions of public officials are inappropriate. The reason 
of the complaints varies deviated, arbitrary, irregular or illegitimate action to 
abuse of power, unnecessary delays or equity. Ombudsman is not just a system 
to resolve complaints on a case-by-case basis. In fact, main purpose of 
Ombudsman is taking the initiative to develop an administrative or systemic 
improvement in an effort to improve the quality of public service. 
  
Then, through the Ombudsman Act, the institution of National Ombudsman has 
been strengthened and changed from a commission to a state agency. After the 
enactment of this Act, then the National Ombudsman Commission transformed 
into Ombudsman of the Republic of Indonesia. The transformation of 
Ombudsman status made Ombudsman more independent and free from the 
interference of government power. 
 
                                                
170 See Article 3 of Presidential Decree No.44 of 2000 on The National Ombudsman Commission. 
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Indonesian Ombudsman is now a state agency that has authority to oversee the 
organization of the public service including those held by State-owned 
enterprises, Regional-owned enterprises, and legal entities. Moreover, now 
Indonesia Ombudsman oversees the organization of private bodies or individuals 
who are given the task of organizing the public service, if some or all of their 
funds are from the State.171 The function of the Ombudsman is to oversee the 
government activities through the complaints from the general public. It aims to 
improve the protection of the rights of people in attaining public services and 
welfare.  
 
Regarding to improving the legal basis of Ombudsman, the government sought 
to revise the constitution in order to optimize the role of Ombudsman in the 
community. Ade Komarudin, the Chairman of House of Representatives, 
supported strengthening of the Ombudsman system in the constitution. He argued 
that the existence of the Ombudsman should be enhanced so that it could bind 
public officials to implement a solution of Ombudsman. 172  By providing 
Ombudsman system in the constitution, it is expected to balance the Ombudsman 
position with other government institutions and to make the Ombudsman's 




                                                
171 Article 1(1) of The Ombudsman Acton the Ombudsman of Republic of Indonesia 
172Nabilla Tashandra, Ketua DPR Dukung Penguatan Lembaga Ombudsman (The Chairman Of 
Legislative Assembly Supports Strengthening Ombudsman Institution), Kompas.com, available at 
http://nasional.kompas.com/read/2016/07/26/18000081/ketua.dpr.dukung.penguatan.lembaga.Om
budsman, accessed on February 10, 2017 
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Since most of public service affairs are organized by local governments, it is 
necessary to establish a representative of National Ombudsman in a region. The 
Ombudsman Act has provided the provision that allows the National Ombudsman 
to establish a representative in regions. According to this Act, the representative of 
the National Ombudsman is an office in a province or regency/city that has 
hierarchical relationship with the National Ombudsman.173 Every representative 
office is led by a chief of the representative office who is selected by the chairman 
of National Ombudsman. The National Ombudsman representative office has the 
same functions, duties, and authorities as National Ombudsman.174Nevertheless, 
the National Ombudsman representative office has no authority to make a 
recommendation as the National Ombudsman can do. 
 
According to the Ombudsman Act, the establishment of the representative office 
aims to optimize National Ombudsman’s role and make it close to the people in 
resolving complaints. Besides Ombudsman Act, Public Service Act also provides a 
provision on the National Ombudsman representative office. Article 46 (3) of 
Ombudsman Act states that the National Ombudsman has to establish a 
representative office in the regions to support National Ombudsman`s duties. It has 
to be established in 3 years of enactment of this Act.175 
                                                
173 In Article 5 (2) and 43 (1) of Ombudsman Act, National Ombudsman may establish its 
representative in the province and/ or regency/ city. The Ombudsman representative offices shall 
have hierarchical relationship with the National Ombudsman and they shall have a chief of the 
representative office 
174  See Article 5, 6, and 7 of Government Regulation No. 21 of 2011 on the Establishment, 
Arrangement, and Job Description of Indonesia’s Ombudsman Representative in the Region 
175 Article 46 (4) of Public Service Act 
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In the Local Government Act, it mentioned about the Ombudsman. Article 351 
provides that the public may file a complaint to local government, Ombudsman, 
and/or local representative of the National Ombudsman. The mention of 
Ombudsman in this provision indicates that the Ombudsman system is well 
recognized in the local autonomy regime. In addition, the Local Government Act 
has strengthened the position of Ombudsman.  
 
Regarding to the National Ombudsman representative office, it is specifically 
regulated in the Government Regulation No. 21 of 2011 on the Establishment, 
Arrangement, and Job Description of Indonesia’s Ombudsman Representative in 
the Region. According to this regulation, establishment of Ombudsman 
Representative’s Office aims to give the public an access to get Ombudsman 
services, to improve the effectiveness and efficiency of supervision by the 
Ombudsman, and to advance the quality of public service. 
 
6.1.3. The Improvement of National Ombudsman’s Authority 
 
The Ombudsman Act has strengthened the powers of the National Ombudsman. 
Before this act was enacted, public officials didn’t necessarily follow the 
recommendations of the Ombudsman. 176  With this act, the Ombudsman may 
impose administrative, or criminal, sanction on the parties that don’t follow the 
                                                
176 See Article 38 (1) of Ombudsman Act. The party complained and the superior of the party 
complained shall comply to perform the recommendation of the Ombudsman 
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recommendation.177 The criminal sanction will be imposed on any person who 
obstructs the Ombudsman’s conducting the investigation.178 
 
In addition, Ombudsman Act gives the Ombudsman the authority to settle a 
dispute through mediation and conciliation at the request of the parties.179The 
Ombudsman is also authorized to conduct an investigation into the object of 
public service reported, without prior notice. 180 The Presidential Decree No. 40 
of 2000 didn’t provide this investigation without notice. The investigators of 
Ombudsman still need to pay attention to the conditions and regulations, public 
order, and decency. To maintain neutrality, Ombudsman Act contains the rules 
that prohibit the investigators of the Ombudsman having a case when it rises a 
conflict of interest. 
 
This Act also gives two exclusive rights to Ombudsman. First, it gives the right 
of immunity. It is the right given to support the implementation of the tasks and 
powers of the Ombudsman.181 With this right, member of the Ombudsman shall 
not be arrested, detained, interrogated, prosecuted or sued in the court. Second, 
Ombudsman has the right to call the parties by law. When complainant or 
witnesses was called three times properly but they do not meet the call of the 
                                                
177  See Article 39 of Ombudsman Act. The party complained and the superior of the party 
complained violating the provisions as specified under Article 38 (1), (2) or (4) are subject to the 
administrative sanction pursuant to the provisions of laws and regulations. 
178 See general explanation of Ombudsman Act. Article 44 describes, "Anyone who obstructs the 
Ombudsman in conducting an examination or investigation is convicted with imprisonment of 
no longer than two years or a maximum fine of Rp. 1,000,000,000. 
179 See Article 8 (1) e of Ombudsman Act 
180 See Article 34 of Ombudsman Act 
181 See Article 10 of Ombudsman Act 
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Ombudsman, then the Ombudsman can call them by force with the help of 
police.182 
 
The Ombudsman may also give an advice to the public service providers in 
improving public services and preventing maladministration according to Public 
Service Act. Ombudsman can also do an investigation by its own initiative. It 
could be performed without any complaints from the public. 
 
6.1.4. Support from Other Statutes 
 
In addition to the Ombudsman Act, Public Service Act, Local Government Act, 
and Government Administration Act also give the provision of the Ombudsman 
and support its role in supervising government action.  
 
1. Public Service Act 
 
Public Service Act provides that an individual in the community can file a 
complaint to the provider, Ombudsman, and/or People’s Representative Council 
on public service delivery.183 The provider and/or Ombudsman have to give a 
receipt of the complaint. The provider and/or the Ombudsman is obliged to 
respond to public complaints at least 14 (fourteen) days from the time the 
complaint was received.184The Ombudsman is obliged to receive and process any 
complaint to the public authorities regarding the public service delivery in 
accordance with this Act.185  
                                                
182 Article 31 states, "if the reported agency and witnesses as stipulated in Article 28 (1) a have 
been called by Ombudsman three times properly but they do not meet the call with a valid reason, 
the Ombudsman may request the police to bring them by force" 
183 See Article 40 (1) of Ombudsman Act 
184 See Article 44 (1 of Ombudsman Act 
185 See Article 46 (1) of Public Service Act 
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Regarding the authority of the Ombudsman, Article 46 (6) of Public Service Act 
states that the Ombudsman shall undertake mediation and conciliation to resolve 
complaints at the request of the parties. A representative of the Ombudsman in 
the region may make the resolution of the complaint. Besides, the representative 
of the Ombudsman can conduct mediation, conciliation, and special adjudication 
in terms of completion of compensation.186 
 
2. Local Government Act 
In the Local Government Act, Article 351 (1) states that the public has the right 
to sue the public service providers to local governments, Ombudsman, and/or 
Regional People’s Representative Council. The public can file the complaints 
against the providers who do not carry out their obligations and/or violate the 
regulations.  
 
According to Local Government Act, the head of local government is required to 
implement Ombudsman’s recommendation as a follow up of public complaints.187 
The head of the local government who does not implement the recommendations 
of the Ombudsman will be subject to sanctions. The sanctions could be special 
coaching by the ministry concerned. And his authority and duties will be carried 
out by the deputy head of a region or designated official.188   
 
                                                
186 See Article 50 (5) of Public Service Act.  According to Article 1 (11), Adjudication is the 
process of resolving disputes of public service between the parties that is judged by the 
Ombudsman. 
187 See Article 351(4) of Local Government Act  
188 See Article 351 (5) of Local Government Act 
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According to the Local Government Act, a local government shall ensure the 
attainment of public service based on local government affairs and the principles 
of the public service.189 Local governments are also encouraged to build public 
service management. 190 The management of the public service includes the 
following: a. implementation of services; b. management of public complaints; 
c. management of information; d. internal oversight; e. community counseling; f. 
consultation services; and g. other public services in accordance with the 
provisions of the legislation.191 In the implementation of public management, the 
local government may form a communication forum involving local governments, 
communities, and stakeholders concerned.192 
 
To enhance the quality of public service in a region, Local Government Act 
provides the Ombudsman shall work as an external oversight. The Ombudsman 
system operates independently and impartially. The Ombudsman system is free 
from the interference of the central government and the local governments as well 
as other institutions. The Ombudsman system will solve the problem with a 
persuasive approach by listening to the information of both parties.  
 
3. Government Administration Act  
 
Issuance of the Government Administration Act is based on two important 
considerations: first, to improve the quality of governance. Government officials in 
the use of authority should refer to the general principles of good governance and 
follow the provisions of the legislation. Second, to solve the problems in 
                                                
189 See Article 344 (1) of Local Government Act 
190 See Article 344 (2) of Local Government Act 
191 See Article 345 (1) of Local Government Act 
192 See Article 345 (2) of Local Government Act 
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governance. The regulation of government administration is expected to be a 
solution in providing legal protection for both citizens and government officials. 
Concretely, the objectives of the Government Administration Act are: 
a. Creating an orderly administration of the government administration; 
b. Creating legal certainty; 
c. Preventing abuse of Authority; 
d. Ensuring accountability of the government officials; 
e. Providing legal protection to citizens and government officials; 
f. Implementing the provisions of laws and regulations and applying the principles 
of good governance, and 
g. Providing the best public services.193 
The primary considerations and objectives of this Act are in line with the aim of the 
Indonesian Ombudsman to provide legal protection for the people and government 
officials themselves. Although this law does not mention the word Ombudsman or 
govern the role of the Ombudsman in its provisions, this Act provides 
administrative sanctions that can be imposed on public officials who commit 
maladministration.194 Thus the Indonesian Ombudsman may recommend to the 







                                                
193 Article 3 of the Government Administration Act 
194  Administrative sanctions in the Administrative Government Act are provided in Article 80 
through Article 84.  
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6.2. The Challenges of Ombudsman System 
 
6.2.1. Human Resources 
 
Human resources are a crucial factor in an organization. An organization 
generally is a group of humans who are working together to accomplish a specific 
purpose.195 Development of human resources is also important to improve the 
quality of the work of the organization. It is so not only to solve the problem that 
they are facing now, but also to deal with future challenges. However, in fact, 
the human resources have not been developed well in the Ombudsman in 
Indonesia.  
 
To support the performance of the National Ombudsman in dealing with the 
problems of the human resources, the government has issued the Government 
Regulation No. 64 of 2012 on the Human Resource Management System on the 
Ombudsman of the Republic of Indonesia. Human resource management on the 
Ombudsman system is used to manage the functions of human resources on the 
Ombudsman.196 
 
Human resources management system at the National Ombudsman covers wide 
variety of evaluation factors, which include planning, recruitment and selection, 
performance assessment, career development, income maintenance and social 
security, employee relations, appointment and dismissal. 197  Through those 
                                                
195 See Oxford; Advanced Learner’s Dictionary, New 8th Edition, Oxford University Press, 2010 
196 See Article 1 (2) of Government Regulation No. 64 of 2012 on Management System of Human 
Resources of Ombudsman of Republic of Indonesia. 
197 See General Explanation of Government Regulation No. 64 of 2012 on Management System of 
Human Resources of Ombudsman of Republic of Indonesia. 
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instruments, National Ombudsman is expected to be able to improve its human 
resources. Yet, enhancing capacity of human resources is not as easy as it looks. 
The Chairman of National Ombudsman told that the challenges of National 
Ombudsman are human resources and the regulation, which get in the way of 
reform of the National Ombudsman.198 One example was seen when the National 
Ombudsman held a selection for head of National Ombudsman`s Representative 
in Central Java in 2016. In the selection process, they had 32 applicants who took 
part in. But unfortunately, the selection process was very difficult to clear, and 
all applicants are not qualified.199 In the settlement of maladministration, not all 
members of the Ombudsman have a legal education background, so the 
Ombudsman has difficulty in overcoming various maladministration problems 
which are mostly related to legal issues. Moreover, this inequality in scientific 
capacity and experience in the field of law and government has implications for the 
quality of handling complaints and the lack of systemic reviews. These facts prove 
that the quality of human resources is not good enough and not beneficial for 
Indonesian Ombudsman.  
 
Besides facing the problem of human resource quality, National Ombudsman 
also faces the problem of the quantity of human resources. Because of the lack 
of human resources, it takes a longer time for them to deal with the complaints. 
Until the end of 2016, the number of employees in the center and all National 
                                                
198 Nabilla Tashandra, supra note 22 
199 Ombudsman of Republic of Indonesia, Pengumuman Hasil Psikotes Kepala Perwakilan dan 
Calon Asisten Ombudsman RI (Announcement of Psychological Test Results for Head of 
Representative and Candidate of National Ombudsman Assistant) available at 
http://www.Ombudsman.go.id/index.php/berita/pengumuman/1989-pengumuman-hasil-psikotes-
kepala-perwakilan-dan-calon-asisten-Ombudsman-ri-tahun-2016-batch-2-gelombang-2.html, last 
update, December, 27 2016. 
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Ombudsman Representatives were just 559. But the number of complaints that 
have to be resolved has been increasing each year. This can be seen from the 
figure 6.  
Figure 6. The Number of Complaints Per Year 
 
Data Sources: The Annual Report of Ombudsman of Republic of Indonesia 2011-2016 
 
Human Resources is an important factor in supporting National Ombudsman’s 
activity. An increasing number of the complaints in every year makes it difficult 
for National Ombudsman to enhance the quality and quantity of human resources. 
So that organizational activities can run effectively. According to the regulations 
on the Ombudsman, the number of the people at the central Ombudsman office is 
nine, including the Chairman and Vice Chairman of National Ombudsman.200 
And the number of Ombudsman officers in each representative is five, including 
the Chief Representative and the National Ombudsman Representative’s 
Assistant. Because of this limited number of human resources, there have been 
lots of delayed cases reported. To deal with the problem of heavy workload, they 
need more human resources. However, the addition of members of Ombudsman 
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depends on the budget. The lack of the budget makes the Ombudsman figure out 
other options to maximize their job performance. 
 
6.2.2. Law Enforcement  
 
Building trust of the public is important for the Ombudsman in changing 
society`s mindset toward the government. Before the reform, the ways of the 
government did their business had lots of problems, such as corruption, collusion, 
and nepotism.201 Internal oversight conducted by the government itself did not 
meet the expectation of the public.202 Objectivity and accountability became the 
problem when the internal oversight tried to oversee an institution in which it was 
a part of such institution. Then it is needed to introduce an external oversight system 
that is more independent and supported by the public.  
 
Because public participation is an important part of Ombudsman system, the 
National Ombudsman is expected to do their best effort to maintain the public 
trust on the government. Nevertheless, most Indonesian people have not known 
about the existence of the Ombudsman and its function partly because the 
Ombudsman is a newly introduced institution in reformation era. And more 
importantly the Ombudsman didn’t socialize themselves with the public. They 
didn’t have much communication with the people who lived in the regions. The 
community is a major element in the system of supervision conducted by the 
Ombudsman. According to the National Ombudsman annual report, over the 13 
years (from 2000 to 2013), there had been approximately 17,000 
                                                
201 See General Explanation of Ombudsman Act 
202 Ibid. 
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maladministration cases. The figure was small if compared with the 
Commonwealth Ombudsman of Australia. For example, in 2000 to 2001, 
Ombudsman of Australia received and handled more than 20,000 cases.203 It 
indicates that the Ombudsman system was not familiar to the people in Indonesia.   
 
In addition to the challenge that the Ombudsman has not been widely known by 
the people of Indonesia, the effectiveness of the Ombudsman is another big 
problem. So far, the people have just looked at the results that were achieved. 
Benchmark on the success of the Ombudsman could be seen from the number of 
the legal product issued. The legal product of Ombudsman is a recommendation. 
Recommendation is a conclusion, opinion, and suggestion made based on the result 
of investigation of the Ombudsman which would be sent to the superior officer of 
the Party Complained for further implementation and/or follow up in the framework 
of improvement of the managerial quality of good public administration. 204 
 
Most of Ombudsman’s recommendations are often overlooked.205 Chair of the 
Ombudsman of the Republic of Indonesia told the recommendations of the 
Ombudsman over the maladministration given to ministries or institutions were 
still ignored.206 The level of compliance of government agencies in implementing 
                                                
203 Yasmin Muntaz, Memahami Tantangan Ombudsman RI (Understanding the challenges of 
Indonesian Ombudsman), National Sindo News, available at  
https://nasional.sindonews.com/read/1050108/18/memahami-tantangan-Ombudsman-ri-
1443855577, last visited on March 20, 2017 
204 See Article 1 (7) of Ombudsman Act  
205 Nabilla Tashandra, Ombudsman berharap rekomendasinya dipatuhi (Ombudsman hopes its 
recommendations are obeyed, National Kompas, available at 
http://nasional.kompas.com/read/2016/03/03/13553651/Ombudsman.Berharap.Rekomendasinya.L
ebih.Dipatuhi, last visited on March 23, 2017 
206Mohar Syarif, Rekomendasi Ombudsman kerap diabaikan (Ombudsman recommendations are 
often ignored), Neraca, available at http://www.neraca.co.id/Article/66398/rekomendasi-
Ombudsman-kerap-diabaikan, last visited on March 24, 2017 
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the recommendations of the Ombudsman of the Republic of Indonesia is very 
low. In the last few years, only 40 % of the National Ombudsman's 
recommendations are followed, while 60 % of the recommendations of the 
Ombudsman are ignored. However, in Thailand, the government follows the 
recommendations of the Ombudsman in 90% of the cases. In Australia, it reached 
99 %.207 
 
The Ombudsman Act provides that reported agencies and the superior officer of 
them are required to implement the recommendation of Ombudsman.208 Those 
who violate the Article would be subject to administrative sanctions.209 Even so, 
the recommendations of the Ombudsman is actually not legally binding. It is just 
morally binding. Moreover, administrative sanction is difficult to implement   
because the sanction is carried out by public officials themselves.210 Meanwhile, 
the public officials still lack good intention to implement the recommendations. 
 
There is a principle shared in the Ombudsman all over the world, with some 
exceptions. The principle is generally called magistrate of influence, which means 
the Ombudsman should be more like a magistrate rather than adviser. They think 
that Ombudsman should have much influence upon the parties, and that the 
Ombudsman should be able to answer the challenges of society to be an effective 
                                                
207Tempo.Co., 60 persen lembaga tak patuhi rekomendasi Ombudsman (60 percent of agencies do 
not obey Ombudsman recommendations), Tempo.Co., available at 
https://m.tempo.co/read/news/2014/11/07/078620196/60-persen-lembaga-tak-patuhi-rekomendasi-
ori, last visited on March 24, 2017 
208 See Article 38 of Ombudsman Act 
209 See Article 39 of Ombudsman Act. The administrative sanctions could be a written reprimand, 
release of office, decrease a rank or salary, and dismissal with disrespect.  
210 Like Administrative Court, Indonesian Ombudsman has no authority to execute the result of 
examination process. Both Indonesian Administrative Court and Ombudsman just let the 
administrative officials to implement the court ruling or recommendation by their selves. 
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watchdog agency. Through a persuasive approach, the Ombudsman positions 
itself as a partner for both parties. The Ombudsman is expected to give win-win 
solution for complainant and party complained in a settlement of the complaints.  
 
6.2.3. People’s Complaint vs Government’s Counter-Claim  
 
The public participation is indispensable of the existence of the Ombudsman 
when they resolve the problems of maladministration. Most Ombudsmen work 
based on the complaints from the people. However, in practice, not all the 
complaints are the issue of maladministration. Sometimes there are even 
complaints that simply are allegations against the public officials, even 
defamation as well. In that situation, the government officials could do a counter-
claim if they refuse the complaint. 
 
According to Article 310 (1) of the Criminal Code, defamation is defined as the 
act of attacking the honor or good name of someone by imputing that person, and 
the public knew it. According to this provision, anyone who intentionally does 
this action could be put in prison for nine months, at most, or fines of 4500 
rupiahs, at most.  
 
In addition, Act No. 11 of 2008 on The Information and Electronic Transaction 
(ITE)211 also prohibits defamation. Article 27 (3) states that defamation is one of 
the acts that is prohibited. Anyone who intentionally disseminates an electronic 
information containing insult and defamation as mentioned in Article 27 (3) of 
                                                
211 In Indonesian language, the Act is Informasi dan Transaksi Elektronik. So, the ITE is more 
common abbreviation to refer to the Act. 
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ITE Act would be charged a maximum 6 years’ imprisonment and/or 1 billion 
rupiahs’ maximum fine.212 Even Article 36 set that anyone intentionally, and 
without legal rights, doing the deed as referred to Article 27 to Article 34 which 
resulted in harm to others will be punished a maximum 12-year imprisonment 
and/or a maximum fine of 12 billion rupiahs.213  
 
Regarding the provision of sanctions, sanctions in the ITE Act is harsh than the 
sanctions in the Criminal Code. Both of these rules can be applied to anyone who 
is found guilty of defamation. Although the member of Ombudsman has the 
immunity from legal sanctions,214 but the immunity would not be applied if the 
member of Ombudsman is found to be guilty of these crimes.215  In resolving 
complaints, officers of Ombudsman are prohibited to use their immunity’s right 
when the complaints contain political interest. 216 Therefore, the Ombudsman must 
be careful in handling the case coming from the public or its own initiative.  
 
6.2.4. Discretionary Power of Government Agency 
 
The term of discretion become popular in Indonesia after the era of reform and 
local autonomy. Act No. 22 of 1999 on the Local Government is the basis of the 
initial implementation of the local autonomy. The enactment of the Local 
Government Act encourages local elites in the region to use the discretionary 
                                                
212 See Article 45 (1) of the ITE Act 
213 Article 51 paragraph (2) of the ACT ITE mention "anyone who meets the element referred to 
Article 36 is convicted with imprisonment of no longer than 12 years and/or a maximum fine of 
Rp 12,000,000,000 
214 See Article 10 of Ombudsman Act 
215 See explanation of Article 10 of Ombudsman Act 
216 Article 40 states, “the Chairman, Vice Chairman, and personnel of the Ombudsman are 
banned in participating checking a complaint or information that contains or may rise a conflict 
of interest among them”. 
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power and make a breakthrough and/or policy, in order to make improvement 
within their jurisdiction. According to the Oxford Dictionary, discretion means 
the freedom to decide what should be done in a particular situation. In the 
Government Administration Act,217discretion is defined as a decision or action 
performed by government officials to resolve a question that actually happens in 
their jurisdiction. Government officials use the discretion when legislations 
provide several options, didn’t regulate action of public officials, provide just 
incomplete or unclear instruction to the public officials on how to do their job, 
and/or when there is governance stagnation. 
 
Furthermore, the Local Government Act became the basis for a local government 
to perform a variety of innovations in order to improve its own respective area. 
The Act is clearly established for regional innovation or discretion for local 
government officials. Article 386 (1) states, "in order to increase the performance 
of local government, local government can do innovation". The innovation is all 
forms of renewal in local government.218 This provision is set in Article 387 
through 390. 
 
In addition to the Local Government Act, the President of Indonesia, Joko 
Widodo, supported the idea of discretionary power. He asked law enforcement 
agencies not to arrest policy makers including the head of the region. The 
message was conveyed by the President when giving direction to the Chief 
Prosecutor and the Head of Police, in Jakarta on July 19, 2016. The same 
                                                
217 See Article 1 (9) of Government Administration Act 
218 See Article 386 (2) of Local Government Act 
	 126	
statement was presented by the President in the Palace of Bogor, on August 24, 
2015.219 Essentially, the President asked the law enforcement agencies not to 
make allegation against the heads of local government when the case is related 
to the use of their discretion. 
 
With the Local Government Act and statement by the President, the use of 
discretion by government officials in a region is expected to encourage 
development and to overcome the violation of the law by government officials in 
the region.220 Since the implementation of local autonomy in 1999, there were 
about 70 percent of the total heads and deputy heads of regions who had been 
dragged to the court. Surprisingly, the fact did not change the situation.221Komisi 
Pemberantasan Korupsi (KPK) or Corruption Eradication Commission stated that 
in 2016 there were still 10 heads of local governments involved in corruption cases. 
And in 2017, there were 7 heads of local governments also involved in corruption 
cases.222 Overall, from 2004 to June 2017, KPK statistics shows that there were 78 
                                                
219 Arie C. Meliala, Kriminalisasi Kepala Daerah, Kajari dan Kajati Akan Dicopot (Criminalization 
of the Head of Region, Head of the Public Prosecutor's Office and the High Prosecutor's Office will 
be Removed), Pikiran Rakyat. Com, available at http://www.pikiran-
rakyat.com/nasional/2016/07/19/kriminalisasi-kepala-daerah-kajari-dan-kajati-akan-dicopot-
375147, last visited on April 12, 2017 
220 Dana Aditiasari, Banyak Pejabat yang terjerat hukum karena aturan yang kami buat (Many 
officials are punished for the rules we make), Finance Detik.Com, available at 
https://finance.detik.com/berita-ekonomi-bisnis/d-3192158/sofyan-djalil-banyak-pejabat-terjerat-
hukum-karena-aturan-yang-kita-buat, last visited on February 17, 2017 
221 Kaleidoskop 2014, Sejak Otonomi Daerah, 70 Persen Kepala dan Wakil Kepala Daerah Terjerat 
Korupsi (Since the Implementation of Local Autonomy, Head and Deputy of Local Governments 
Are Involved in Corruption), available at http://www.tribunnews.com/nasional/2014/12/25/sejak-
otonomi-daerah-70-persen-kepala-dan-wakil-kepala-daerah-terjerat-korupsi, last visited Mart 23, 
2017 
222 Edmiraldo Siregar, Kepala Daerah Menjadi Tersangka Korupsi (Head of Local Government 
Becomes Corruption Suspect), available at http://news.liputan6.com/read/3110149/7-kepala-
daerah-tersangka-korupsi-2017, last visited on June 20, 2017 
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heads of local governments arrested by the KPK. The details are 18 governors and 
60 mayors or regents and deputies.223  
 
The large number of government officials in regions that violate the law is an 
evidence of the abuse of power in the use of the discretion. In the era of local 
autonomy, many surveys and research reveal bad situation of government 
bureaucracy in the region.224 The abuse of power by local government agency 
happens when there is no check and balances mechanism. Therefore, the use of the 
discretionary power needs to be supervised. The abuse of power could be seen 
from the number of complaint addressed to the local government below; 
 
Figure 7. The Number of Complaints Filed to Local Government 
 
Data Sources: The Annual Report of Ombudsman of Republic of Indonesia 2012-2016 
 
                                                
223 Robertus Belarminus, Hingga September 2017, 5 Kepala Daerah Ditangkap KPK, Siapa Saja 
Mereka? (Until September 2017, 5 Heads of Local Governments Are Arrested By KPK, Who Are 
They?), available at  http://nasional.kompas.com/read/2017/09/19/07000031/hingga-september-
2017-5-kepala-daerah-terjaring-ott-kpk-siapa-saja-mereka?page=all, last visited on May 17, 2017 
224Yudi Kurniawan, Pengamat: Sewenang-wenang Copot ASN, Reformasi Birokrasi Diabaikan 
Kepala Daerah (Observer: Arbitrary remove Public Officials, Bureaucratic Reforms Overlooked 
Head of Region), Korpri Online, available at https://korpri.id/berita/2288/pengamat-sewenang-
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The diagram shows that the number of complaint addressed to the local government 
steadily increased in the last 5 years. This fact may indicate two things. First, the 
public participation has increased. And second, the prevention of maladministration 
in the regions has not been well successful. In addition, granting the discretionary 
power to the local government could increase abuse of power. This happens when 
there is no commitment of the head of local government to do bureaucratic reform 
and the check and balances mechanism is not working well.  
 
As a watchdog agency, the Ombudsman in a region is expected to minimize abuse 
of power. The Ombudsman must ensure that government officials who use 
discretionary power do their job in accordance with its purpose. As far as legal 
norms for regional innovation and discretion are applied properly, then the 
officials don’t have to worry about their policy when they organize a public 
service. 
 
Moreover, the neutrality of Ombudsman is very important when they settle a 
case. This is in accordance with the principle of impartiality as one of the 
universal principles of the Ombudsman. Therefore, the function of Ombudsman 
is to connect complainant and the party complained so that the problem can be 
understood by both parties.225 Article 29 of Ombudsman Act mentions that in 
examining a case, the Ombudsman must follow the principle of being 
independent, impartial, non-discriminative and free of charge. By doing so, the 
                                                
225  Antonius Sujata and RM Surachman, EFEKTIVITAS OMBUDSMAN INDONESIA: Kajian 
tindak lanjut kasus-kasus tertentu (The Effectiveness of Indonesian Ombudsman: Digest of Selected 
Cases) 2000 – 2003, Komisi Ombudsman Nasional, Jakarta, 2003 
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Ombudsman must seek to recover and balance the relationship between the 
complainant and party complained. 
 
6.2.5. Arising of Local Ombudsman by Local Government’s Initiative 
 
Aside from the presence of National Ombudsman`s Representatives provided by 
National Ombudsman, some regions have also initiated the creation of the 
Ombudsman in their respective regions. They are the Province of Yogyakarta, 
Asahan Regency, Pangkalpinang, Bangka, Makassar city, and the Province of 
East Java, (though by the name of KPP).  And over 25 regions are planning to 
establish a local Ombudsman.226  
 
Creating local Ombudsman by local government’s initiative was officially based 
on the Presidential Decree No. 44 of 2000 on the National Ombudsman 
Commission. As an effort to realize bureaucratic reform in the region, local 
Ombudsman has been important agency to oversee Local Government Activities.  
 
As seen in the process of transformation of Ombudsman system in Indonesia, the 
Constitutional Court’s Decision No. 62/PUU-VIII/2010 has also clarified that the 
use of Ombudsman name is not violation of law. Recognition of local Ombudsman 
through this decision has strengthened an argument that the local government has 
the rights to make innovations as provided in the constitution and the Local 
Government Act. Nevertheless, the decision has created dual system of 
                                                
226Muliyadi Hamid, Posisi Ombudsman Daerah Dalam Kerangka Otonomi Daerah (The Position 
of Local Ombudsman in the Framework of Local Autonomy), LOD DIY, available at http://lo-
diy.or.id/index.php/publikasi/artikel-dan-makalah/354-posisi-Ombudsman-daerah-dalam-
kerangka-otonomi-daerah, accessed on March 5, 2017, also see  in the Report of National 
Ombudsman Commission, 2003, p. 30-33 
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Ombudsman in Indonesia. After the decision, local governments may use the name 
of Ombudsman for the local Ombudsman in their respective region even though 
there has been a National Ombudsman representative office.  
 
The local Ombudsman in the region is very important because of the greater role of 
local government in providing public services. With the discretionary power, the 
local government plays an important role in establishing local Ombudsman in the 
region. Establishing local Ombudsman by local government’s initiative is an 
evidence that the local government has an innovation and commits to enhance the 
quality of public service. Yet, the existence of local Ombudsman quite depends on 
the commitment of local government. Therefore, dependence on local government 
affects the effectiveness of local Ombudsman in carrying out its role. 
 
In addition, Ombudsman Act doesn’t cover local Ombudsman as a part of National 
Ombudsman system. Although National Ombudsman has the same function as 
local Ombudsman, they are in the different legal system and they have no 
relationship each other. Then it would affect to the effectiveness in doing their jobs. 





As a public service watchdog agency, the National Ombudsman has great 
opportunities in carrying out its role. The Ombudsman Act has strengthened the 
status of the National Ombudsman from a commission to a state agency. This 
Act also provides the establishment of the Ombudsman's Representatives in the 
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regions to improve public access. The improvement of National Ombudsman’s 
authority is also important to support National Ombudsman in resolving a 
complaint. In addition, National Ombudsman gets a support from other Acts such 
as Public Service Act and Local Government Act in integrating the functions of 
the National Ombudsman and other law enforcement agencies. 
 
Local government has the power to organize its own business based on the 
principle of autonomy and decentralization. However, with this power, public 
officials of the local government do maladministration. Therefore, the 
establishment of Ombudsman system in the region becomes essential one to 
minimize the maladministration and protect the rights of the community. In 
advancing public services of local government, the National Ombudsman faces 
various challenges. Human resource limitation is a challenge in handling the case 
of maladministration. Building the public trust is a homework for the National 
Ombudsman as a magistrate of influence through the persuasive approach. 
Although the National Ombudsman had already been strengthened by the 
statutes, but there are still many public officials who ignored the National 
Ombudsman's recommendations.  
 
The National Ombudsman officers should be careful with the manner in doing 
their job, even though they have the right of immunity. In addition, the National 
Ombudsman should work professionally when confronting government official 
who has the discretionary power. Moreover, establishing of local Ombudsmen by 
local government’s initiative would be a special challenge for National 





The Ombudsman system has been an alternative dispute resolution to achieve good 
governance by preventing maladministration. The main idea of the Ombudsman 
system is based on the importance of providing legal protection for citizens and 
reminding public officials of the rule of law. The idea of Ombudsman has been 
spread and adopted by many countries with different forms, functions, and names. 
Flexibility makes the Ombudsman system easy to accept and apply in different 
countries with various legal systems. 
 
For Indonesia, as a country struggling against corruption, adopting the Ombudsman 
system is very important to eradicate maladministration, which is an entry point to 
corruption. The establishment of the Ombudsman system in Indonesia began in 
conjunction with other massive governmental reforms in 1998. The transformation 
of the Ombudsman system in Indonesia has changed this institution from a 
commission to the state institution with a stronger legal basis. However, 
strengthening the institution of the Ombudsman by inserting it into the Constitution 
is still needed. Also, in the context of local autonomy, national Ombudsmen still 
need to collaborate with local Ombudsmen to realize a more effective supervisory 
system. 
 
In overseeing government action or maladministration, the Ombudsman system and 
Administrative Court share some similarities and have differences. The similarities 
are that both aim to resolve maladministration and provide access to justice for 
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disadvantaged communities as a result of government action. Besides, the existence 
of the Administrative Court and the Ombudsman proves that Indonesia is a state 
based on the rule of law. The difference between them lies in can be seen in four 
ways: 1) Authority—the authority of the Ombudsman system is broader than the 
Administrative Court’s authority, and the Administrative Court is also the objective 
of Ombudsman oversight in the case of delivery of public service; 2) the procedure 
in handling the cases. The procedure in handling maladministration by the 
Administrative Court is more complicated than the Ombudsman system, takes 
longer, and spends more money; 3) the legal effect of the dispute resolution process. 
The legal effect of the dispute resolution process of the Administrative Court is 
whether the disputed decision is declared void or invalid with or without a claim 
for compensation and/or rehabilitation. Meanwhile, the Ombudsman has the 
authority to recommend an amendment of legislation to the legislature. 4) 
Implementation of the examination result. The examination result of the 
Administrative Court is in the form of a binding court ruling, while the examination 
result of the Ombudsman system can be a recommendation that is not legally 
binding. 
 
The implementation of the Ombudsman system in settling instances of 
maladministration proves that the Ombudsman system plays an essential role in the 
reform process and the realization of good governance. To resolve 
maladministration cases, the Ombudsman undertakes actions such as socialization, 
clarification, field investigation, monitoring, mediation, conciliation, particular 
adjudication, and recommendations to public service providers. Due to the number 
of options in maladministration settlement, it can be said that the ruling provided 
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by an Ombudsman is an alternative dispute resolution for maladministration 
settlement. Some cases can be handled by the ordinary methods, but for cases that 
have systemic and widespread impacts such as the e-KTP case and BPJS Kesehatan 
case require a systemic review. The systemic review can be done based on the study 
of individual cases that have systemic problems, scientific research, information 
from mass media, and information from whistleblowers. This systemic review is 
critical to ensure there are no similar cases in the future. 
 
Since most public service authorities have been transferred to the regions, many 
maladministration cases have occurred on the local level. To deal with 
maladministration, the Indonesian Ombudsman has both benefits and challenges. 
The benefits include strengthening of Ombudsman system in the Indonesian legal 
system, the establishment of the National Ombudsman’s representative offices in 
the regions, the improvement of the National Ombudsman’s authority, and support 
from other statutes. The challenges that must be faced include the lack of human 
resources, law enforcement, people's complaint vs. government's counter-claim, the 
discretionary power of government agency, and arising of local Ombudsman by 
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